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CONSTRUCTION CONTRACT 

 

THIS CONSTRUCTION CONTRACT (“Contract”) is made and entered into on the 

date of the last city signature set forth below, by and between the City of Littleton, a municipal 

corporation within the State of Colorado (the “city”), and Inliner Solutions, LLC a foreign limited 

liability company (the “Contractor”). The Contractor and the city are referred to as a “Party” or 

collectively the “Parties.” 

 

RECITALS AND REPRESENTATIONS 

 

 WHEREAS the city issued a solicitation for bids no. IFB-0003-2024, and the Contractor 

submitted a bid to perform the work; and  

 

WHEREAS the city has elected to accept the Contractor’s bid.  

 

 NOW, THEREFORE, in consideration of the mutual covenants herein set forth, the 

Parties agree as follows: 

 

1.1 Contract Documents and Exhibits.  The term “Contract Documents” consist of this 

Contract together with the following:  

 

Exhibit A Scope of Work 

Exhibit B  Bid Schedule   

Exhibit C  General Conditions  

Exhibit D  Construction Contract Forms  

Exhibit E Drawings and Specifications  

Exhibit F Special Conditions 

 

All exhibits referred to in this Contract are attached hereto and are, by reference, 

incorporated herein for all purposes.  In the event any matter, term, provision, or condition 

that is the subject of this Contract requires clarification or is in dispute, or is the subject of 

a difference of opinion, the purpose and intent of the Contract shall be first ascertained by 

reference to the Contract Documents in their entirety.  In the event of any dispute or 

differences between the respective documents that constitute the Contract Documents, then 

the Contractor shall secure the written instructions from the city before proceeding with 

the performance of the services affected by such conflicts, omissions or discrepancies. 

 

1.2 Project.  The Contractor shall commence and complete the Scope of Work (“Work”), 

Exhibit A, in accordance with the Contract Documents, as defined herein. The Contractor 

agrees to perform and complete the Work in a proper and workmanlike manner, consistent 

with the highest standards of professional and construction practices and in full compliance 

with, and as required by or pursuant to, this Contract, and with the greatest economy, 

efficiency, and expedition consistent therewith, with only new, undamaged and first quality 

equipment, materials and supplies. The Contractor shall, at its own expense, furnish all 

labor, materials, tools, supplies, machinery, utilities, permits, licenses, and other equipment 

that may be necessary for the completion of the Work, as outlined in the Contract 
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Documents. No work shall commence until a Notice to Proceed has been issued, and if 

required by the city, until after approval by the city council in accordance with the city 

charter and city code. 

  

1.3 Commencement and Completion of the Project.  The Contractor understands and agrees 

that all Work required under this Contract shall be fully completed, as set forth in the 

Contract Documents, within ninety (90) calendar days of the date of the Notice to Proceed. 

The Contractor acknowledges and understands that it is an essential term of this Contract 

that Contractor maintain a rate of progress in the Work that will result in completion of the 

Work in accordance with the Contract Documents, and to that end, Contractor agrees to 

proceed with all due diligence to complete the Work in a timely manner in accordance with 

the Contract Documents.  

 

1.4 Contract Price. The city accepts the Contractor’s bid for the estimated quantities and costs 

as set forth in the Bid Schedule, Exhibit B, in the total amount of $2,920,026.00.  The city 

shall make payment(s) to Contractor in the manner and at such times as set forth in the 

General Conditions of such amounts as are required by the Contract Documents. The city 

shall deduct and retain five (5) percent from the total amount of each approved invoice, 

including Change Orders. The city may also deduct in addition to retainage as stated above, 

the additional amount(s) of any and all outstanding claims pursuant to Colorado Revised 

Statute (“C.R.S.”) §38-26-107 from each approved invoice.  The city has appropriated 

sufficient funds for the completion of this work.  

 

1.5 Payments to Constitute Current Expenditures.   

 

1.5.1 Notwithstanding any other term, provision, or condition herein, all financial 

obligations of the city are contingent on funds for that purpose being appropriated, 

budgeted and otherwise made available by the city council.  The city’s obligations 

under the Contract shall not constitute a multiple-fiscal year direct or indirect debt 

or other financial obligation of the city within the meaning of Article X, Section 20 

of the Colorado Constitution.  

 

1.5.2 Further, pursuant to 103.6(2) of Article 91, Title 24, C.R.S., no Change Order, 

Amendment, or other form of order or directive by the city which requires 

additional compensable work to be performed, and which work causes the 

aggregate amount payable under this Contract to exceed the amount appropriated 

for the original Contract, shall be executed, or shall work be performed by the 

Contractor, unless the city provides written assurances to the Contractor that lawful 

appropriations to cover the costs of such additional work have been made or unless 

such work is covered under a remedy-granting provision of this Contract. For 

purposes of this paragraph, "remedy-granting provision" shall be defined as set 

forth in C.R.S. §24-91-103.6(4).   

 

1.6 Confidentiality. Notwithstanding any provision in the Contract Documents to the 

contrary, the city is obligated to comply with the Colorado Open Records Act (C.R.S. 

§§24-72-101 et seq.), which may require the city to disclose all or a portion of 
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communications relating to the Contract, or terms of same, or of any transaction under the 

Contract, and other related matters.  The Contractor shall familiarize itself with the 

Colorado Open Records Act.  In no event shall the city be liable to the Contractor for the 

disclosure of all or a portion of communications, or relating documents, or electronic 

imaging, including all documents and exhibits that may be included as part of this Contract. 

 

1.7 Insurance. 

 

1.7.1 The Contractor shall not commence work, and shall not allow any subcontractor to 

commence work, until it has obtained all insurance required herein and such 

insurance has been approved by city.  For the duration of the Contract, the 

Contractor must maintain the insurance coverage required in this section. The city’s 

acceptance of a certificate of insurance or other proof of insurance that does not 

comply with all insurance requirements set forth in this Contract shall not act as a 

waiver of the Contractor’s breach of Contract or of any of the city’s rights or 

remedies under this Contract.  

 

1.7.2 The Contractor shall not be relieved of any liability, claims, demands, or other 

obligations assumed pursuant to the Contract Documents by reason of its failure to 

procure or maintain insurance, or by reason of its failure to procure or maintain 

insurance in sufficient amounts, durations, or types. 

 

1.7.3 The Contractor shall procure and maintain at its own cost and shall cause each 

subcontractor of the Contractor to procure and maintain at its own cost (or shall 

insure the activity of Contractor's subcontractors in Contractor's own policy with 

respect to), the minimum insurance coverages listed below.  Such coverages shall 

be procured and maintained with forms and insurers acceptable to the city.  All 

coverages shall be continuously maintained from the date of commencement of the 

Work.  In the case of any claims-made policy, the necessary retroactive dates and 

extended reporting periods shall be procured to maintain such continuous coverage. 

 

1. Workers’ Compensation and Employers' Liability insurance with 

minimum limits of FIVE HUNDRED THOUSAND DOLLARS 

($500,000) each accident, FIVE HUNDRED THOUSAND 

DOLLARS ($500,000) disease - policy limit, and FIVE HUNDRED 

THOUSAND DOLLARS ($500,000) disease - each employee. The 

policy shall cover obligations imposed by the Workers' 

Compensation Act of Colorado and any other applicable laws for 

any employee engaged in the performance of Work. 

 

2. Commercial General Liability insurance with minimum combined 

single limits of ONE MILLION DOLLARS ($1,000,000) each 

occurrence and TWO MILLION DOLLARS ($2,000,000) 

aggregate.  The policy shall be applicable to all premises and 

operations.  The policy shall include coverage for bodily injury, 

broad form property damage (including completed operations), 
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personal injury (including coverage for contractual and employee 

acts), blanket contractual, independent contractors, products, and 

completed operations.  The policy shall include coverage for 

explosion, collapse, and underground hazards.  The policy shall 

contain a severability of interests provision. 

 

3. Comprehensive Automobile Liability insurance with a minimum 

combined single limit for bodily injury and property damage of 

ONE MILLION DOLLARS ($1,000,000) with respect to each of 

Contractor's owned, hired and/or non-owned vehicles assigned to or 

used in performance of the Work.  The policy shall contain a 

severability of interests provision. 

 

4. Builder's Risk insurance with minimum limits of not less than the 

insurable value of the work to be performed at completion less the 

value of the materials and equipment insured under Installation 

Floater insurance.  The policy shall be written in completed value 

form and shall protect the Contractor and the city against risks of 

damage to buildings, structures, and materials and equipment not 

otherwise covered under Installation Floater insurance, from the 

perils of fire and lightning, the perils included in the standard 

coverage endorsement, and the perils of vandalism and malicious 

mischief.  Equipment such as pumps, engine-generators, 

compressors, motors, switch-gear, transformers, panelboards, 

control equipment, and other similar equipment shall be insured 

under Installation Floater insurance when the aggregate value of the 

equipment exceeds $10,000.  The policy shall provide for losses to 

be payable to the Contractor and the city as their interests may 

appear.  The policy shall contain a provision that in the event of 

payment for any loss under the coverage provided, the insurance 

company shall have no rights of recovery against the Contractor or 

the city. 

 

5. Installation Floater with minimum limits of not less than the 

insurable value of the work to be performed at completion, less the 

value of the materials and equipment insured under Builder's Risk 

insurance.  The value shall include the aggregate value of any city-

furnished equipment and materials to be erected or installed by the 

Contractor not otherwise insured under Builder's Risk insurance.  

The policy shall protect the Contractor and the city from all 

insurable risks of physical loss or damage to materials and 

equipment not otherwise covered under Builder's Risk insurance, 

while in warehouses or storage areas, during installation, during 

testing, and after the Work under this Contract is completed.  The 

policy shall be of the "all risks" type, with coverages designed for 

the circumstances which may occur in the particular Work to be 
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performed under this Contract.  The policy shall provide for losses 

to be payable to the Contractor and the city as their interests may 

appear.  The policy shall contain a provision that in the event of 

payment for any loss under the coverage provided, the insurance 

company shall have no rights of recovery against the Contractor or 

the city. 

 

1.7.4 The policies required above, except for the Workers’ Compensation and 

Employers' Liability insurance, shall be endorsed to include the City of Littleton as 

additional insured.  Every policy required above shall be primary insurance, and 

any insurance carried by the city, its officers, or its employees, shall be excess and 

not contributory insurance to that provided by Contractor.  The additional insured 

endorsement for the Commercial General Liability insurance required above shall 

not contain any exclusion for bodily injury or property damage arising from 

completed operations.  The Contractor shall be solely responsible for any 

deductible losses under each of the policies required above. 

 

1.7.5 Certificates of insurance shall be completed by the Contractor's insurance company 

as evidence that policies providing the required coverages, conditions, and 

minimum limits are in full force and effect, and shall be subject to review and 

approval by the city.    The certificate cannot contain "endeavor to" language in the 

portion of the certificate addressing cancellation. The city reserves the right to 

request and receive a certified copy of any policy and any endorsement thereto. 

 

1.7.6 The coverages afforded under the policies shall not be cancelled, terminated or 

materially changed until at least thirty (30) days’ prior written notice has been given 

to the city. Failure on the part of the Contractor to procure or maintain policies 

providing the required coverages, conditions, and minimum limits shall constitute 

a material breach of Contract upon which the city may immediately terminate the 

Contract, or at its discretion may procure or renew any such policy or any extended 

reporting period thereto and may pay any and all premiums in connection therewith, 

and all monies so paid by the city shall be repaid by Contractor to the city upon 

demand, or the city may offset the cost of the premiums against any monies due to 

Contractor from the city. 

 

1.7.7 The Parties hereto understand and agree that the city is relying on, and does not 

waive or intend to waive by any provision of this Contract, the monetary limitations 

(presently $387,000 per person and $1,093,000 per occurrence) or any other rights, 

immunities, and protections provided by the Colorado Governmental Immunity 

Act, C.R.S. § 24-10-101 et seq., as from time to time amended, or otherwise 

available to the city, its officers, or its employees. 

 

1.8 Taxes.  The City of Littleton is not subject to taxation.  The Contractor shall not invoice 

the city for any state, federal or local taxes whatsoever. Upon written notification by the 

city, the Contractor shall reimburse the city in a timely manner for any taxes erroneously 

paid by the city.    
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1.9 Waiver of Breach.  A waiver by any Party to the Contract or the breach of any term or 

provision of the Contract shall not operate or be construed as a waiver of any subsequent 

breach by either Party. 

 

1.10 No Third-Party Beneficiaries.  It is expressly understood and agreed that enforcement of 

the terms and conditions of this Contract, and all rights of action relating to such 

enforcement, shall be strictly reserved to the city and the Contractor and nothing contained 

in this Contract shall give or allow any such claim or right of action to any other third-party 

on this Contract.  It is the express intention of the city and the Contractor that any person 

other than the city or the Contractor receiving services or benefits under this Contract shall 

be deemed to be an incidental beneficiary only. 

 

1.11 Independent Contractor. The Contractor shall perform the Work as an independent 

contractor and shall not be deemed by virtue of this Contract to have entered into any 

partnership, joint venture, employer/employee or other relationship with the city other than 

as a contracting party and independent contractor.   

 

1.12 Non-Discrimination. In connection with the performance of the Work, the Contractor will 

not discriminate against any employee or applicant for employment because of race, color, 

religion, national origin, ethnicity, citizenship, immigration status, sex, gender, age, sexual 

orientation, gender identity or gender expression, marital status, source of income, military 

status, protective hairstyle, genetic information, pregnancy, or disability, or any other status 

protected by applicable law.  The Contractor will take affirmative action to ensure 

applicants are employed, and employees are treated during employment, without regard to 

their race, color, religion, national origin, ethnicity, citizenship, immigration status, sex, 

gender, age, sexual orientation, gender identity or gender expression, marital status, source 

of income, military status, protective hairstyle, genetic information, pregnancy, disability, 

or any other status protected by applicable law.  Such action shall include, but not be limited 

to the following: employment, upgrading, demotion or transfer; recruitment or recruitment 

advertising; layoff or termination; rates of pay or other forms of compensation; and 

selection for training, including apprenticeship.     

 

1.13 Indemnification. The Contractor agrees to investigate, defend, indemnify and hold 

harmless the city, its officers, employees, insurers, and self-insurance pool, from and 

against all liability, claims and demands on account of any losses, injuries, and damages, 

including but not limited to, alleged personal injury claims, and/or death claims, or property 

damage claims, or errors and omissions, which arise solely out of the Contractor’s and/or 

any of its agents' officers or employees performance of the Contractor’s obligations under 

this Contract. The city is prohibited by Article XI, Section 1, Colorado Constitution, from 

indemnifying any individual or entity. Therefore, the city does not indemnify the 

Contractor, successors, or assigns under this Contract. Notwithstanding the foregoing, 

nothing herein is intended to constitute a covenant, promise, or agreement to indemnify 

and hold harmless the city from any liability or damages directly caused by or attributable 

to the city's own negligence, nor is anything herein intended to be nor may be construed as 
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a waiver of the immunities, protections, or limitations on damages provided to the C=city 

by the Colorado Governmental Immunity Act, C.R.S. §§24-10-101 et seq., as it may from 

time to time be amended.  

 

1.14 Governing Law and Venue.  The Contract shall be governed by the laws of the State of 

Colorado.  Venue for any action arising under the Contract or for the enforcement of the 

Contract shall be in the appropriate court for Arapahoe County, Colorado. 

 

1.15 Additional Documents or Action.  The Parties agree to execute any additional documents 

and to take any additional action that is necessary to carry out this Contract.  

 

1.16 Binding Effect.  This Contract shall inure to the benefit of, and be binding upon, the 

Parties, their respective legal representatives, successors, heirs, and assigns; provided, 

however, that nothing in this paragraph shall be construed to permit the assignment of this 

Contract except as otherwise expressly authorized herein. 

 

1.17 Integration, Amendment, and Severability.  This Contract represents the entire 

agreement between the Parties and there are no oral or collateral agreements or 

understandings.  This Contract may be amended only by an instrument in writing signed 

by the Parties or as otherwise provided herein.  If any other provision of this Contract is 

held invalid or unenforceable, no other provision shall be affected by such holding, and all 

of the remaining provisions of this Contract shall continue in full force and effect. 

 

1.18 Binding Authority.  The Contractor represents and affirms that the signature page hereof 

accurately states the full legal name of Contractor (whether as a corporation, partnership, 

limited liability company, sole proprietorship, or other), contains all requisite signature(s) 

on behalf of Contractor, has been properly acknowledged by attestation, notary 

acknowledgment, or both, and in all other respects is effective to bind Contractor, in 

accordance with all applicable statutes, regulations, resolutions, rules, bylaws, agreements, 

or similar sources of authority or limitation.  This Contract may be executed in 

counterpart(s), each of which shall be deemed to be an original, and all of which, taken 

together, shall constitute one instrument. 

 

1.19 Subject to Legislative Approval and Compliance with Law. The Contractor 

acknowledges and agrees that if a Change Order is required under the terms of the Contract, 

the city shall not incur any liability whatsoever for claims of payment, compensation, 

damages, or adjustment of any kind by the Contractor due to any delays for the required 

approvals and execution under Section 1.3 of the General Conditions, Exhibit C. The 

Contractor further acknowledges and agrees that this Contract’s execution may be 

contingent upon approval by the city council, in compliance with all applicable provisions 

of the city charter and city code.  The city shall not incur any liability whatsoever if this 

Contract is not approved by city council.  

 

1.20 Notices.  All notices required under this Contract shall be in writing and shall be sent by 

registered or certified mail, return receipt requested, to the addresses of the Parties herein 
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set forth.   A Party may change its mailing address by giving written notice of such change 

of address to other Party.   
   

Notice to city:   City of Littleton   

City Manager   

2255 West Berry Avenue   

Littleton, CO 80120     

   

Notice to Contractor:  Inliner Solutions, LLC 

4520 North State Road 37 

Orleans, IN  47452 
 

 

1.21 Electronic Signatures and Electronic Records. The Contractor consents to the use of 

electronic signatures by the city. The Contract, and any other documents requiring a 

signature hereunder, may be signed electronically by the city in the manner specified by 

the city. The Parties agree not to deny the legal effect or enforceability of the Contract 

solely because it is in electronic form or because an electronic record was used in its 

formation. The Parties agree not to object to the admissibility of the Contract in the form 

of an electronic record, or a paper copy of an electronic document, or a paper copy of a 

document bearing an electronic signature, on the ground that it is an electronic record or 

electronic signature or that it is not in its original form or is not an original. 

 

DATED this ____ day of ______________________, 2024. 

 

CITY OF LITTLETON, COLORADO  ATTEST  

  

  

__________________________   __________________________  

Kyle Schlachter     Colleen Norton  

MAYOR      CITY CLERK  

  

  

APPROVED AS TO FORM:  

  

__________________________  

Reid Betzing  

CITY ATTORNEY  

  

  

CONTRACTOR:  

Inliner Solutions, LLC 

 

________________________  __________  

«signatory's name»   Date  

«signatory's title» 
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Exhibit A 

Scope of Work 
 

 

The work will involve approximately 63,000 SY of 2” asphalt milling, including 

approximately 7,000 tons of asphalt overlay, and 2,600 tons of asphalt patching, as well as 

approximately 2,500 LF of curb, gutter & sidewalk, and approximately 530 SY of concrete 

curb ramp. Work will also involve associated traffic control, landscape restoration, and 

erosion control. The project area will be on various local streets in the Arapaho Hills 

neighborhood in Littleton, Colorado.  
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Exhibit B 

Bid Schedule 
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Exhibit C 

General Conditions  
 

 

 

 SECTION 1 

 SCOPE OF WORK 

 

1.1.PLANS AND SPECIFICATIONS:  

 

1.1.1. The Contractor shall perform all items of Work covered and stipulated in the 

Specifications, Bid Schedule, Contract, General Conditions and Special Provisions, 

together with any authorized alterations, Extra Work and Change Orders, all in accordance 

with the Plans. The Contractor shall furnish, unless otherwise provided in the 

Specifications and/or Special Provisions, all materials, implements, machinery, equipment, 

tools, supplies, transportation and labor necessary to perform and complete the Work. 

 

1.1.2. The Contractor shall be responsible for taking all steps reasonably necessary to ascertain 

the nature and location of the Work, and the general and local conditions which can affect 

the Work or the cost of the Work. Failure by the Contractor to do so will not relieve it from 

responsibility for successfully performing Work without additional expense to the city. The 

city will not be responsible for any understanding or representations concerning conditions 

unless such understanding or representations are expressly stated in the Contract. 

 

1.2.SPECIAL WORK: Should any construction or conditions which are not thoroughly stipulated 

or set forth by the Specifications be anticipated on any proposed Project, Special Conditions 

for such Work may be prepared and attached hereto as Exhibit F, and shall be considered as 

part of the Specifications, the same as though contained fully therein. Should any Special 

Conditions conflict with the Specifications, the Special Conditions will govern. 

 

1.3.CHANGES AND INCREASED OR DECREASED QUANTITIES OF WORK:  

 

1.3.1. Without invalidating the Contract, the Project Manager and/or city reserves and shall have 

the right, without notice to any Sureties, by written Change Order, to make any changes, 

from time to time, to the character and quantity of the Work, including but not limited to, 

the Drawings, Specifications, Plans or Addenda, as may be considered necessary or 

desirable to complete fully and acceptably the Work in a satisfactory manner. Such Change 

Order shall set forth with specificity the changed Work to be done and shall set forth any 

changes or extensions to the time of completion.  
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1.3.2. Increase in Cost and Required Approvals.  

 

i. Such Change Orders shall not increase the total cost of the Work, based on the 

original estimate of quantities and unit prices contained in the Bid Schedule, by 

more than 10% (ten percent) without the approval of the City of Littleton City 

Manager or authorized designee. Contractor shall be entitled to the cost of said 

increased units at the original price within the original bid, but not to an adjustment 

of unit price. 

 

ii. In the event said Change Order increases the total cost of the Contract based upon 

the unit price bid by more than 10% (ten percent), an equitable adjustment will be 

made and the Contract modified accordingly by a written Change Order, to be 

approved by the City of Littleton City Manager or authorized designee, and subject 

to city council approval; provided, however, that except for claims based on errors 

in the Contract, no claim for change hereunder will be allowed for cost incurred 

more than twenty (20) days before the Contractor gives written notice as herein 

required; and in the case of errors in the Contract for which the city is responsible, 

the adjustment will be increased costs, reasonably incurred by the Contractor in 

attempting to comply with such errors in the Contract.  

 

iii. Any Change Order or other amendment that increases the total cost of the Contract 

to be equal to or greater than five hundred thousand and 00/100 dollars 

($500,000.00) shall require the approval of city council.   

 

iv. In case a satisfactory adjustment in price cannot be reached for any item requiring 

a written Change Order, the city reserves the right to terminate the Contract as to 

said item as it applies to the terms in question and make such arrangements as may 

be deemed necessary to complete the Work. 

 

v. The Contractor shall require subcontractors to certify to the best of their knowledge 

and belief that the cost and pricing data submitted are accurate, complete, and 

current as of the date of execution, which date shall be as close as possible to the 

date of agreement on the negotiated price of the Change Order. 

 

vi. The Contractor shall not start Work on any alteration until the agreement, whether 

by Change Order or more formal amendment, setting forth the adjusted prices has 

been executed by the city and the Contractor, subject to all requirements of Title 1, 

Chapter 15 of the City of Littleton Code and the city’s procurement policy. All 

changes or approvals for increasing the Work as required and authorized herein, 

shall be in written form and approved and signed by the city prior to the Work being 

done. All such writings and approvals shall be specific as to the nature of the Work 

and the quantities involved. Any Work performed without prior written approval of 

the city shall not be binding on the city. 

 

1.3.3. Field Order for Minor Changes. The Project Manager (“Project Manager”) may at any 
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time, by issuing a Field Order, order minor changes in the Work not involving an increase 

or decrease in the Contract amount and not involving a change in the time for completion. 

If the Contractor believes that any order for minor changes in the Work involves changes 

in the Contract amount or time for completion, the Contractor shall not proceed with the 

minor changes so ordered and shall within seven (7) days of the receipt of such order notify 

the Project Manager in writing of the estimate of the changes in the amount and time for 

completion. Such estimate shall thereafter be treated as a Change Order Request. 

 

1.3.4. Equitable Adjustment.  

 

i. If the Contractor intends to assert a claim for an equitable adjustment under this 

Section, the Contractor shall, within 30 (thirty) days after receipt of a written 

Change Order or the furnishing of a written notice of requested changes by the 

Project Manager, submit to the Project Manager a written statement setting forth 

the general nature and monetary extent of such claim. No claim by the Contractor 

for an equitable adjustment hereunder will be allowed unless asserted as described 

above. 

ii. In the event the Contractor and the city are unable to agree upon the Contractor's 

entitlement to an equitable adjustment or upon the amount thereof, or in the event 

that it is in the best interest of the city to have the Work proceed pending negotiation 

of amount of an equitable adjustment, the city may direct the Contractor to perform 

the Work in accordance with the Change Order, direction, instruction, 

interpretation, or determination, with any Work price adjustments and progress 

payments for the Work to be determined on a Force Account basis in accordance 

with Section 7.6 of the General Conditions. The Contractor shall continue diligently 

to perform the Work in accordance with the city's order, direction, instruction, inter-

pretation, or determination during negotiations with respect to the Contractor's 

entitlement to an equitable adjustment hereunder or to the amount of any Work 

price adjustment hereunder or to the amount or any Work price adjustment or time 

extension. The Contractor and the city may agree on certain aspects of an equitable 

adjustment and take those aspects out of operation of Force Account provisions. 

 

1.3.5. Payments for Change Orders. 

 

i. Payment will not be made for Work or materials which are required under the 

Contract Documents and which are not specifically mentioned, indicated or 

otherwise provided for in the Bid Schedule, if, in the opinion of the Project 

Manager, the Work or materials are susceptible of classification under or 

reasonably inferred to be included. in the Bid Schedule. 

 

ii. In the event the Contractor is ordered to perform Work under this Section for which 

payments are not determined hereunder, which in the opinion of the city it is 

impracticable to have performed by the Contractor's own employees, the Contractor 

will, subject to the written approval of the Project Manager, be paid the actual cost 

of such Work and, in addition thereto, an amount of 10% (ten  percent) of the actual 

costs to cover the Contractor’s superintendence, administration and other overhead 
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expenses. The terms and conditions of any subcontract which the Contractor may 

propose to enter into in connection with Work under the provisions of this Section, 

shall be subject to the written approval of the city before such subcontract is 

executed.  

 

iii. In cases other than those described above, the city and the Contractor (on its own 

behalf and on behalf of its subcontractors) shall endeavor to negotiate a reasonable 

price and line adjustment in a Change Order on terms appropriate to the changed 

Work. The Contractor will be required to submit a sufficiently detailed price bid 

supported with sufficient documentation so that the city can determine that (1) the 

bid reflects all impacts on the Work from Work additions, deletions and 

modifications shown in the Change Order; (2) the proposed prices are set out in 

such a way that their reasonableness can be evaluated against prices based on 

adequate price competition, unit prices, established catalog or market prices of 

commercial items sold in substantial quantities to the general public, prices set by 

law or regulation, recognized published price lists and indices, independently 

developed cost estimate and other appropriate price comparisons; and (3) cost-

increase provisions relating to Work changes are complied with, including but not 

limited to City of Littleton City Manager or city council approvals. If any prices or 

other aspects are conditional, such as on firm orders being made by a certain date 

or the occurrence or non-occurrence of an event, the Contractor shall identify these 

aspects in the Change Order Request.  A negotiated Change Order shall set forth 

prices, scheduling requirements, time extensions and all costs of any nature arising 

out of the issuance of a Change Order except for those cost and time aspects 

explicitly reserved on the face of the Change Order. 

 

1.3.6. Claims for Concealed or Unknown Conditions. If conditions are encountered at the site 

which are (1) subsurface or otherwise concealed physical conditions which differ 

materially from those indicated in the Contract Documents; or (2) unknown physical 

conditions of an unusual nature, which differ materially from those ordinarily found to 

exist and generally recognized as inherent in construction activities of the character 

provided for in the Contract Documents, then notice by the observing Party shall be given 

to the other Party promptly before conditions are disturbed and in no event later than seven 

(7) days after first observance of the conditions. Site conditions which an experienced and 

prudent contractor could have anticipated by visiting the site, familiarizing themselves with 

the local conditions under which the work is to be performed and correlating observations 

with the requirements of the Contract Documents, shall not be considered as claims for 

concealed or unknown conditions, nor shall the locations of utilities which differ from 

locations provided by the utility companies. The Project Manager will promptly investigate 

such conditions and, if they differ materially and cause an increase or decrease in the 

Contractor’s cost of, or the required time for, performance of any part of the Work, will 

recommend an equitable adjustment in the cost and/or time.  If the Project Manager 

determines that the conditions at the site are not materially different from those indicated 

in the Contract Documents and that no change in the terms of the Contract is justified, the 

Project Manager shall so notify the Contractor in writing, stating the reasons. Claims by 

either Party in opposition to such determination must be made within twenty-one (21) days 
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after the Project Manager has given notice of the decision. If the city and Contractor cannot 

agree on an adjustment in the cost and/or time, the adjustment shall be subject to further 

proceedings pursuant to Section 1.3.4 and Section 1.3.9 of the General Conditions, which  

shall apply to claims by either Party, notwithstanding language in said Sections that they 

apply only to claims brought by the Contractor. 

 

1.3.7. Inspection, Recordkeeping. For any Change Orders, the Contractor shall maintain, and the 

city or the city’s representatives shall have the right to examine books, records, documents 

and other evidence and accounting principles and practices sufficient to reflect properly all 

direct and indirect costs of whatever nature claimed to have been incurred and anticipated 

to be incurred for the performance of the Contract changes. At the request of the city, the 

Contractor shall submit any documents reasonably necessary to permit adequate evaluation 

of the cost or pricing data submitted including, but not limited to, computations, 

projections, price competition, catalog and market prices, etc. If inadequate or incomplete 

documentation is submitted, the city may refuse to complete negotiation until such a time 

that satisfactory documentation is submitted. The requirements of Section are in addition 

to other audit, inspection and record keeping provisions elsewhere in the Contract 

Documents. 

 

1.3.8. Changes involving aggregate increases and decreases in excess of one hundred thousand 

dollars and 00/100 ($100,000.00) shall be subject to the following: 

 

a. A change, defined for the purposes of this Section, involves aggregate increases and 

decreases in excess of one hundred thousand dollars and 00/100 ($100,000.00) if the 

total value of Work affected, without regard to any increases or decreases, exceeds this 

amount. For example, a Change Order adding Work in the amount of seventy-five 

thousand dollars and 00/100 ($75,000.00) and reducing Work in the amount of fifty-

thousand dollars and 00/100 ($50,000.00) will be considered to involve aggregate 

increases and decreases of $125,000.00. 

 

b. The Contractor shall submit, in support of all items not based upon unit prices or lump 

sum prices contained in the Contract or upon the established prices at which 

commercial items are sold in substantial quantities to the public, statements by vendors 

that the prices charged the Contractor are not greater than the prices charged by the 

respective vendors to their most favored customers for the same items in similar 

quantities. 

 

c. Pricing shall be reduced accordingly, and the Contract shall be modified in writing 

accordingly to reflect such reduction, if any price (including profit and fee) negotiated 

in connection with any price adjustment was increased by any significant sums 

because: 

 

(1) The Contractor furnished cost or pricing data which were not complete, accurate, 

or current as certified in the Contractor's pricing data; or 
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(2) Adjustments or any subcontract provisions therein required, furnished costs or 

pricing data which were not complete, accurate, and current as certified in the 

subcontractor's pricing data. 

 

Any reduction in the Contract price due to defective subcontractor data of a prospective 

subcontractor, when the subcontract was not subsequently awarded to such 

subcontractor, will be limited to the amount (plus applicable overhead and profit 

markup) by which the actual subcontract, was less than the prospective subcontract cost 

estimate submitted by the Contractor, provided the actual subcontract price was not 

affected by defective cost or pricing data; or the Contractor shall require subcontractors 

to certify to the best of their knowledge and belief that the cost and pricing data 

submitted are accurate, complete, and current as of the date of execution, which date 

shall be as close as possible to the date of agreement on the negotiated price of the 

Change Order. 

 

1.3.9. In case a satisfactory adjustment in price cannot be reached for any item requiring a Change 

Order, the city reserves the right to terminate the Contract as to said item as it applies to 

the terms in question and make such arrangements as may be deemed necessary to 

complete the Work.  

 

1.4.OMITTED ITEMS: The Project Manager may, in writing, order omitted from the Work any 

item other than Major Items, which are found by the Project Manager or city to be unnecessary 

to the Project and such omission shall not be a waiver of any condition of the Contract nor 

invalidate any of the provisions thereof. Major Items may be omitted by amendments to the 

Contract. The Contractor will be paid for all Work performed toward the completion of the 

item prior to such omission as provided in Section 7.5 of the General Conditions.  

 

1.5.EXTRA WORK:  

 

1.5.1. When additional Work is necessary for the proper completion of the Project for which no 

quantities or prices were given in the Contract, the same shall be called “Extra Work” and 

shall be performed by the Contractor when so directed in writing by the Project Manager. 

Extra Work shall be performed by the Contractor in accordance with these Specifications 

in a skillful and workmanlike manner and as may be directed by the Project Manager.  

 

1.5.2. Prices for Extra Work shall be itemized and covered by a Change Order. Pricing shall be 

submitted by the Contractor and approved by the city prior to the actual starting of such 

Work, in accordance with Section 1.3 of the General Conditions. Should the Parties be 

unable to agree on unit prices for the Extra Work or if this method of pricing is impractical, 

the Project Manager may instruct the Contractor to proceed with the Work by day labor or 

Force Account as hereinafter provided in Section 7.6. of the General Conditions. Claims 

for Extra Work not authorized in writing by the Project Manager prior to the Work being 

performed will be rejected and the Contractor shall not be compensated for.  

 

1.5.3. Extra Work shall not include materials, labor or equipment which is incidental or 

appurtenant to the Work indicated on the drawings and in the Specifications. Such Work 
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shall be completed and paid for as part of the Work to which it is appurtenant. 

 

1.6.UNAUTHORIZED WORK: Work performed beyond the lines and grades shown on the 

Contract drawings, approved Work and Shop Drawings and Extra Work done without written 

authorization will be considered unauthorized work and the Contractor will receive no 

compensation therefore. If required by the city, unauthorized work shall be remedied, removed 

or replaced by the Contractor at the Contractor's expense. Upon failure of the Contractor to 

remedy, remove or replace unauthorized Work, the city may take action as provided in Section 

2.11 of the General Conditions.  

 

1.7.MAINTENANCE AND CONTROL OF TRAFFIC:  

 

1.7.1. Unless the Contract specifically provides for the closing to traffic of any local road or 

highway while construction is in progress, such road or highway shall be kept open to all 

traffic by the Contractor. The Contractor shall also provide and maintain in a safe condition 

temporary approaches, crossings or intersections with roads and highways. 

 

1.7.2. The Contractor will provide their own traffic control, including flagging, traffic control 

supervisor, and traffic control devices for the duration of the Project per the most current 

edition of the Manual on Uniform Traffic Control Devices (“MUTCD”).  Traffic control 

plans will be required for city review and approval prior to commencement on Work. 

 

1.7.3. The Contractor shall bear all expense of maintaining traffic over the section of road affected 

by the Work to be done under this Contract, and of constructing and maintaining such 

approaches, crossings, intersections and any accessory features without direct 

compensation, except as otherwise provided. 

 

1.8.REMOVAL AND DISPOSAL OF STRUCTURES AND OBSTRUCTIONS: All struc-

tures or obstructions found on the site and shown on the Plans which are not to remain in place 

or which are not to be used in the new construction shall be removed as directed by the Project 

Manager.  Unless specified in the Contract, this Work will not be paid for separately but will 

be included in the price bid for that portion of the Work requiring the removal of the 

obstruction. All material found on the site or removed therefrom shall become the property of 

the Contractor unless otherwise indicated. Materials determined by the Project Manager to be 

unsuitable for backfill shall be disposed of off the site at the Contractor's expense. 

 

1.9.USE OF MATERIALS FOUND ON THE WORK:  

 

1.9.1. The Contractor, with the approval of the Project Manager, may use in the proposed 

construction, any stone, sand, or gravel found on the site. The Contractor will not be paid 

for such excavation unless specifically stated in the Contract, and the Contractor shall 

replace with other suitable material, without compensation, all of that portion of the 

material so removed and used as was contemplated for use in the embankments or 

otherwise. If it was intended that any or all of the material so excavated and used was to 

have been wasted, then the Contractor will not be required to replace it. The Contractor 
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shall not excavate any material from the site which is not within the excavation as indicated 

by the slope and grade lines, without being authorized in writing by the Project Manager. 

 

1.9.2. Specific job mix designs conforming to specifications for any Work shall be submitted for 

Project Manager approval within 10 (ten) days of the Notice to Proceed, or a minimum of 

seven (7) days prior to use of the material.  This material approval applies to asphaltic concrete 

paving materials, concrete, aggregate base course, and fine grading material. 

 

1.10. FINAL CLEAN UP:  

 

1.10.1. During the Project's final cleanup, the Contractor shall remove from the site(s) all 

machinery, equipment, surplus and discarded materials, rubbish, temporary structures, and 

stumps or portions of trees. The streets and adjacent properties in the Project shall be 

repaired to as good or better condition than existed prior to construction. This shall include 

removal of all dirt or mud from streets and lawns. No extra payment shall be made for these 

items. The Contractor shall leave the site(s) in a neat and presentable condition. 

 

1.10.2. The Contractor shall provide written notification to the Project Manager that the Work is 

complete and the site is ready for final inspection. If the Project Manager determines that 

the Work is not complete, they will immediately notify the Contractor in writing stating 

the reasons. If the Project Manager determines the Work is complete, the city will inspect 

the Work within seven (7) r days and prepare a final cleanup list. When the final cleanup 

list is completed by the Contractor and inspected by the Project Manager, the Project 

Manager will initiate the acceptance and final payment procedures as set forth in Section 

7.9 of the General Conditions. The final cleanup shall be completed before the expiration 

of the Contract's term as set forth in the Contract Documents. 

 

1.11. DELAYS: No payment, compensation, damages, or adjustment of any kind, other than 

extension of time if received in writing from the  city shall be made to, or claimed by, the 

Contractor because of hindrances or delays from any cause in the commencement, prosecution, 

or completion of the Work, whether caused by the city or any other party and whether 

avoidable or unavoidable other than as set forth in a Change Order described fully above.  

 

 SECTION 2 

 CONTROL OF THE WORK 

 

2.1.AUTHORITY OF PROJECT MANAGER: The Project Manager shall decide any and all 

questions which may arise as to the quality and acceptability of the materials furnished, the 

Work performed, the manner of performance and the rate of progress of the Work. The Project 

Manager shall decide all questions which may arise as to the interpretation of the Plans and 

Specifications, all questions as to acceptable fulfillment of the Contract, all disputes and mutual 

rights by the contractors if there be more than one contractor on the Work, and all questions as 

to compensation. The decision of the Project Manager shall be final and shall have executive 

authority to make effective such decisions and to enforce the Contractor to carry out all orders 

promptly. 
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2.2.PLANS AND SHOP DRAWINGS:  

This Section 2.2 shall be included in all subcontracts hereunder at all times. 

 

2.2.1. The Contractor shall bring discrepancies between different Plans, or between Plans and 

Specifications, or regulations and codes covering the Work to the attention of the Project 

Manager in writing. In the event such discrepancies exist and the Project Manager is not 

so notified, the Project Manager shall reserve the right to exercise sole arbitration authority. 

It is mutually agreed that all authorized alterations affecting the requirements and 

information given on the approved Plans shall be in writing and approved by the Project 

Manager.  

 

2.2.2. The Plans will be supplemented by Shop Drawings as necessary to adequately control the 

Work or as specified. Shop Drawings are not part of the Contract Documents. Shop 

Drawings may consist of drawings, diagrams, illustrations, schedules, calculations, and 

other data prepared by the Contractor, subcontractor, manufacturer, supplier, or distributor, 

which illustrate how specific portions of the Work shall be fabricated and/or installed in 

accordance with the Plans and Specifications. Any Work performed prior to the city’s 

approval of Shop Drawings will be at the Contractor's risk and expense. 

 

2.2.3. The Project Manager may request additional details and require the Contractor to make 

changes in the design which are necessary to conform to the provisions and intent of these 

Specifications without additional cost to the city. 

 

2.2.4. Approval of the Shop Drawings by the Project Manager shall not be construed as a 

complete check and verification but will indicate that general conformance with the design 

concept and general compliance with the information given in the Contract has been 

achieved. Any information or action to be taken as set forth in the Shop Drawings is subject 

to the requirements of the Plans and Specifications. The Contractor shall be responsible for 

all dimensions and quantities shown on the Shop Drawings. The Project Manager shall be 

notified in writing and shall take appropriate action for any information in the Shop 

Drawings that deviates from the requirements of the Contract Documents.  

 

2.2.5. Approval by the Project Manager of the Contractor's Shop Drawings shall not relieve the 

Contractor of its obligation to meet all requirements of the Plans and Specifications and 

shall not relieve the Contractor of its responsibility for the correctness of the Shop 

Drawings. 

 

2.2.6. Five (5) sets of Shop Drawings shall be submitted to the Project Manager either in hard 

copy format or electronic format.  No faxed copies will be accepted. After inspection, two 

sets will be returned to the Contractor; one for the Contractor’s use and the other for the 

fabricator or supplier's use.  Shop Drawings being returned will be stamped to indicate the 

following: 

i) Shop Drawings approved for use in construction will have one of the 

following statements checked: Approved; No Exception Taken; or 

Approved as Noted; or  
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ii) Shop Drawings to be corrected or redrawn and resubmitted for approval will 

have one of the following statements checked: Revise as Noted; Resubmit; 

or Rejected. 

 

If Shop Drawings are returned for correction, corrections shall be made and the corrected 

drawings shall be resubmitted by the Contractor in the same manner as the first submittal. 

The time required for approval of each submittal will not exceed four (4) weeks after Shop 

Drawings are received by the Project Manager. 

 

It is the intent that no more than two submittals will be required. If, however, additional 

submittals are required by actions of the Contractor, the additional time for Shop Drawing 

approval will be borne by the Contractor. If additional submittals are required, or if Shop 

Drawing approval is delayed by actions of the Project Manager, and if the Contractor's 

controlling operations are delayed or interfered with by reason of the delay in Shop 

Drawing reviews, an extension of time commensurate with the delay in completion of the 

Work thus caused will be granted as provided herein. 

 

Specifications for the Shop Drawings: 

i) Electronic Shop Drawings and work drawings are preferred. 

ii) All manually-drafted Shop Drawings shall be 34 inches long and 22 inches 

wide overall. There shall be a two-inch margin on the left side of the sheet 

and one-half inch margin on the other three sides. A blank space, six inches 

by three inches, shall be left near the lower right-hand corner for an approval 

stamp. Computer drafted 11-inch by 17-inch drawings may be submitted. 

a. Where design notes or catalogue cuts are required, they may be 

submitted on 8 1/2 inch by 11-inch sheets in lieu of the size men-

tioned above. 

ii) There shall be a title block in the lower right-hand corner of each sheet. The 

title block shall show the city’s name, structure number, the location of the 

structure, and the contents of the sheet. 

iii) The Contract price will include the cost of furnishing all Shop Drawings. 

Shop Drawings and working drawings submitted to the Project Manager by 

the Contractor, subcontractor or any lower tier subcontractor pursuant to the 

Work, may be duplicated by the city and the city may use and disclose in 

any manner and for any purpose such Shop Drawings and working drawings 

delivered under this Contract. 

 

 

2.3.OPERATING MANUALS AND PARTS LISTS: The Contractor shall submit four (4) 

complete operating manuals and parts lists to the Project Manager for all items of mechanical 

and electrical equipment incorporated into the Work. 

 

2.4.AS-BUILT DRAWINGS: The Contractor shall maintain a set of drawings at the site, with all 

changes or deviations from the original drawings neatly marked thereon in brightly contrasting 

color. This shall be a separate set of drawings, not used for construction purposes, which shall 

be kept up-to-date as the job progresses and shall be made available for inspection by the 
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Project Manager at all times. Upon completion of the Contract, this set of drawings shall be 

delivered to the Project Manager. 

 

2.5.CONFORMITY WITH PLANS AND ALLOWABLE DEVIATIONS: Finished surfaces 

shall conform with lines, grades, cross sections and dimensions shown on the approved Plans. 

Any deviation from the approved Plans and working drawings, as may be required by the 

demands of construction, will in all cases be determined by the Project Manager and authorized 

in writing. 

 

2.6.COORDINATION OF SPECIFICATIONS, PLANS AND SPECIAL PROVISIONS: The 

Specifications, Plans, Special Provisions, and all supplementary Plans and documents are 

essential parts of the Contract, and a requirement occurring in one is as binding as though 

occurring in all. They are intended to be cooperative to describe and provide for a complete 

Work. In case of discrepancy, figured dimensions, unless obviously incorrect, shall govern 

over scaled dimensions. Plans shall govern over Specifications and Special Provisions shall 

govern over both Plans and Specifications. The Contractor shall not use to its advantage any 

apparent error or omission in the Plans or Specifications. In the event the Contractor discovers 

any apparent error or discrepancy, the Contractor shall immediately request the Project 

Manager’s interpretation and decision, and such decision shall be final. In the event 

contradiction and/or conflicts occur in the Specifications not otherwise covered by Special 

Provisions, the Specifications deemed by the Project Manager to be most restrictive shall 

govern. 

 

2.7.CONSTRUCTION SURVEYING: The Contractor will furnish and set all construction 

stakes.  The Project Manager will review the stakes. The Contractor shall be held responsible 

for the proper preservation of all marks and stakes. If, in the opinion of the Project Manager, 

any marks or stakes have been willfully or carelessly disturbed or destroyed by the Contractor, 

its employees, or subcontractors, the cost of replacing them will be charged against the 

Contractor and be deducted from the final payment.  

 

2.8.RIGHT OF ENTRY: At all times, the city shall have the right to enter and inspect the Project 

premises. 

 

2.9.AUTHORITY AND DUTIES OF INSPECTORS:  

 

2.9.1. All Work shall be subject to inspection and testing by the city at all reasonable times and 

at all places prior to acceptance.  Inspectors, employed by the city, are authorized to inspect 

all Work done and all material furnished. Such inspection may extend to all of any part of 

the Work and to the preparation, fabrication, or manufacture of the materials to be used. 

The Inspector is not authorized to revoke, alter, or waive any requirements of the Plans and 

Specifications. The Inspector is authorized to call to the attention of the Contractor any 

failure of the Work or materials to conform to the Specifications and Contract Documents. 

 

2.9.2. The Inspector shall have the authority to reject materials or suspend the Work until any 

question at issue can be referred to and decided by the Project Manager.  If the Contractor 

refuses to suspend operations on verbal order, the Inspector shall issue a written order 
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giving the reason for shutting down the Work. Work performed during the absence of the 

Inspector will not be accepted nor paid for by the city. 

 

2.9.3. Inspections by the city or others shall not relieve the Contractor from its obligations to 

perform the Work in accordance with the requirements of the Contract Documents and to 

also inspect its own Work. 

 

2.9.4. Any plan of action, method of work or construction procedure suggested to the Contractor 

by the city or city contractors, whether orally or in writing, if adopted or followed by the 

Contractor in whole or in part, shall be at the sole risk and responsibility of the Contractor. 

 

2.9.5. The Inspector shall neither act as foreman or perform other duties for the Contractor nor 

interfere with the management of the Work by the Contractor. Any advice which the 

Inspector may give the Contractor shall, in no way, be construed as binding to the Project 

Manager in any way or releasing the Contractor from fulfilling any of the terms of the 

Contract. 

 

2.10. INSPECTION:  

 

2.10.1. Until final payment, all parts of the work may be subject to inspection and testing by the 

city. The Contractor shall furnish, at its own expense, all reasonable access, assistance, and 

facilities required by the city for such inspection and testing.  The Contractor shall furnish 

the Project Manager with every reasonable facility for ascertaining whether the Work 

performed and materials used are in accordance with the requirements and intent of the 

Specifications and Contract. In the event of night Work, the Contractor shall furnish proper 

lighting to adequately perform and inspect the Work being performed.  

 

2.10.2. Upon request from the Project Manager, the Contractor shall, at any time before acceptance 

of the Work, remove or uncover such portion of the finished Work as may be directed. 

After examination, the Contractor may restore said portions of the Work to the standard 

required by the Specifications. Should the Work thus exposed or examined prove 

acceptable, the uncovering, or removing, and the replacing of the coverage or making good 

of the parts removed, may be paid for as Extra Work; but should the Work so exposed or 

examined prove unacceptable, the uncovering, or removing, and the replacing of the 

covering or making good of the parts removed, shall be at the Contractor's expense. Any 

Work performed or materials used by the Contractor without suitable supervision or 

inspection by the city shall be ordered removed and replaced at the Contractor's expense. 

 

2.10.3. If the Contractor does not promptly replace rejected material or correct rejected 

workmanship, the city may (a) by separate Contract or otherwise, replace such material or 

correct such workmanship and charge the cost thereof to the Contractor; or (b) terminate 

the Contractor's right to proceed in accordance with this Agreement pursuant to Section 

4.10 of the General Conditions. Such inspection and test is for the sole benefit of the city 

and shall not relieve Contractor of the responsibility of providing quality control measures 

to assure that the Work strictly complies with the Contract. No inspection or test by the 

city shall be construed as constituting or implying acceptance. Inspection or test shall 



Contract ID 2724 Page 23 of 60 

 

neither relieve Contractor of responsibility for damage to or loss of the material prior to 

acceptance, nor in any way affect the continuing rights of the city after acceptance of the 

completed Work. 

 

2.10.4. Any Work outside the normal five (5) day, forty (40) hour week will require the Project 

Manager or Inspector on the job. All inspection so required shall be done at the Contractor's 

expense and the cost thereof may be deducted from the final payment. Overtime inspection 

may be conducted by the city at the Contractor's expense at one hundred dollars and 00/100 

($100.00) per hour. The payment by the Contractor of overtime inspection fees shall not 

relieve the Contractor from the liquidated damages provisions as specified in Section 4.8 

of the General Conditions. 

 

2.11. REMOVAL OF DEFECTIVE AND UNAUTHORIZED WORK:  

 

2.11.1. All Work which has been rejected or condemned by the city shall be repaired, or if it cannot 

be satisfactorily repaired, be removed and replaced at the Contractor's expense.  At the 

Project Manager’s discretion, the following unauthorized work shall neither be measured 

nor paid for by the city, and may need to be removed at the Contractor’s sole expense:  

i. Work performed beyond the lines and grades shown on the Plans, or as given, 

except as herein provided; or 

ii. Work performed without giving timely notice to the Project Manager so the Project 

Manager may elect to be present to observe the Work in progress; or 

iii. Any Extra Work or unclassified Work performed without prior city written 

authority and price agreement.  

 

2.11.2. If directed by the city, should the Contractor fail to satisfactorily repair or remove and 

replace rejected, unauthorized, or condemned Work immediately after receiving formal 

notice from the Project Manager, the city may, at its sole discretion, recover for such 

defective Work on the Contractor's Bond or by action in a court having proper jurisdiction 

over such matters, or the city may employ labor and equipment and satisfactorily repair or 

remove and replace such Work and charge the cost of the same to the Contractor, which 

cost will be deducted from any payments due to the Contractor. 

 

2.12. SUPERVISION AND SUPERINTENDENCE: 

 

2.12.1. The Contractor shall supervise and direct the Work competently and efficiently, devoting 

such attention thereto and applying such skills and expertise as may be necessary to 

perform the Work in accordance with the Contract Documents. The Contractor shall be 

solely responsible for the means, methods, techniques, sequences, and procedures of 

construction.  The Contractor shall be responsible to see that the completed work complies 

with the Contract Documents. 

 

2.12.2. The Contractor shall designate and keep on any work site at all times during its progress, a 

competent superintendent who shall not be replaced without prior written notice to the 

Project Manager. The Contractor shall provide contact information for the superintendent 

who may be reached twenty-four (24) hours per day. The superintendent will be the 
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Contractor's representative at the site and shall have authority to act on behalf of the 

Contractor. All communications given to the superintendent shall be as binding as if given 

to the Contractor. During periods when the Work is suspended, the Contractor shall make 

appropriate arrangements for any emergency work which may be required. 

 

2.12.3. Whenever the superintendent is not present on any particular part of the Work where the 

Project Manager may desire to inform the Contractor relative to interpretation of the Plans 

and Specifications or to disapprove or reject materials or Work performed, the Project 

Manager may so inform the foreman or other worker in charge of the particular part of the 

Work in reference to which the information is given. Information so given shall be as 

binding as if given to the superintendent. 

 

2.12.4. The Contractor will be supplied with four (4) copies of the Plans, and three (3) copies of 

the Specifications and Special Provisions. The Contractor shall have available on the work 

site at all times one copy each of said Plans, Specifications and Special Provisions, 

exclusive of the set designated for as-built drawings in Section 2.4 of the General 

Conditions.  Additional copies of Plans, Specifications and Special Provisions can be 

obtained by the Contractor at the cost of reproduction.   

 

 SECTION 3  

 CONTROL OF MATERIAL 

 

3.1.MATERIAL:  

 

3.1.1. Unless otherwise indicated in this Contract, equipment, material and products incorporated 

in the Work covered by this Contract, shall be new and of the grade specified for the 

purpose intended. Unless otherwise specifically indicated, reference to equipment, 

material, product, or patented process by trade names, make or catalog number, shall be 

regarded as establishing a standard of quality and shall not be construed as limiting 

competition, and the Contractor may, with permission from the Project Manager, use any 

equipment, material, article, or process which is equivalent to that named, subject to the 

requirements of this Section. 

 

3.1.2. Within the scope of their authority, the Project Manager shall be the sole judge of the 

quality and suitability of proposed alternative equipment, material, article or process. The 

burden of proving the quality and suitability of the alternative shall be upon the Contractor. 

Information required by the Project Manager in judging an alternative shall be supplied by 

the Contractor at the Contractor's expense. 

 

3.2.APPROVAL AND ACCEPTANCE OF MATERIALS: 

 

3.2.1. Samples of all materials to be tested may be taken by the Project Manager or their 

authorized representative at the discretion of the Project Manager. Materials may be 

sampled either prior to shipment or after being received at the work site. All sampling, 

inspection, and testing shall be done in accordance with the Specifications contained in the 

Contract Documents. 
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3.2.2. The Contractor shall provide such facilities as the city may require for conducting field 

tests and for collecting and forwarding samples. The Contractor shall not use or incorporate 

into the Work any materials represented by the samples until tests have been approved by 

the city. Any material, which after approval, has for any reason become unfit for use, shall 

not be incorporated into the Work. 

 

3.2.3. Tests or approvals by the Project Manager or others shall not relieve the Contractor from 

its obligations to perform the Work in accordance with the requirements of the Contract 

Documents. 

 

3.3.CITED SPECIFICATIONS; SAMPLES AND TESTS: 

 

3.3.1. Except as otherwise provided, sampling and testing of all materials, and the laboratory 

sampling and testing of equipment required under these Specifications, shall be in accord-

ance with the current edition of the American Society for Testing Materials (“ASTM”) 

publication of standards, adopted and in effect on the date of the city’s solicitation for bids. 

 

3.3.2. When designated, sampling and testing of materials shall be in accordance with the current 

edition of the American Standards Association (“ASA”) Specifications; the current edition 

of The American Association of State Highway and Transportation Officials (“AASHTO”) 

publication Standard Specification for Highway Materials and Methods of Sampling and 

Testing; the current edition of the American Water Works Association Specifications; the 

current edition of the Federal Specifications or the current edition of MIL Specifications 

adopted and in effect on the date of city’s solicitation for bids. 

 

3.3.3. The testing of all samples and materials shall be made at the expense of the city, when 

specified herein as by the city, unless the tests reveal nonconformance in which case said 

costs shall be reimbursed by the Contractor to the city.  The Contractor shall furnish the 

required samples without charge to the city.  The Contractor shall give sufficient noti-

fication of the placing of orders for materials in order to permit the Project Manager to 

arrange for appropriate testing. 

 

3.4.STORAGE:  Materials shall be stored to insure the preservation of their quality and fitness 

for the Work. When necessary, they shall be placed on wooden platforms, or other hard, clean 

surfaces and not on the ground and shall be placed under cover when directed. Stored materials 

shall be located to facilitate prompt inspection. 

 

3.5.SUBSTITUTION OF MATERIALS AFTER AWARD OF CONTRACT: Substitution of 

equipment and materials of makes and types other than those specified and/or those approved 

in advance by the Project Manager will be considered for approval only as hereafter provided:  

 

i. Proposed substitutes shall be equal or superior to items specified or previously 

approved.  

ii. The Contractor shall submit any requests on its letterhead in duplicate within two 

(2) weeks after the date of Contract execution. The request for substitutions shall 

include a complete written list submitted at one time and must be accompanied by 
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a statement outlining reasons for each requested substitution. The request shall 

include catalog number, technical data, cuts diagrams and such other descriptive 

data or samples as may be required, and a detailed statement listing all significant 

details in which each item requested for approval differs from the item specified. 

Such listing or the failure to list such information shall not relieve the Contractor 

from providing properly functioning and/or fitting materials, regardless of the 

approval action taken by the Project Manager. If so requested by the Project 

Manager, the Contractor shall submit samples of both the specified material or 

equipment and the proposed substitute. In case of a difference in price, the city shall 

receive all benefits of the difference for any substitutions, and the Contract amount 

shall be altered by Change Order to credit the city with any savings so obtained. 

 

3.6.DEFECTIVE MATERIALS: All materials not conforming to the requirements of the 

Specifications shall be considered defective. Whether in place or not, such material shall be 

removed immediately from the work site, unless otherwise permitted by the Project Manager. 

No rejected material, the defects of which have been subsequently corrected, shall be used 

without prior approval from the Project Manager. Upon failure of the Contractor to comply 

promptly with any order the Project Manager made under the provisions of this Section, the 

city shall have authority to remove defective materials and to deduct the cost of removal and 

replacement with specified materials from any moneys due or to become due to the Contractor, 

or said costs of removal and replacement may be recovered in any action by the city against 

the Contractor's Bond.  

 

3.7.PROPERTY RIGHTS IN MATERIALS: The Contractor shall have no property right in 

materials after they have been attached, affixed or incorporated in the Work or the soil, or after 

payment has been made by the city to the Contractor for materials delivered to the work site 

or stored subject to or under the control of the city. 

 

3.8.DAMAGE TO THE WORK AND RESPONSIBILITY FOR MATERIALS:  

 

3.8.1. The Contractor shall be responsible for materials delivered and Work performed until 

completion and Final Acceptance of the entire construction thereof.  

 

3.8.2. The Contractor shall bear the risk of injury, loss or damage to any and all parts of the Work 

for whatever cause, whether arising from the execution or from the non-execution of Work. 

The Contractor shall rebuild, repair or restore Work and materials which have been 

damaged or destroyed from any causes before completion and acceptance of the Work and 

shall bear the expense thereof. The Contractor shall provide security and drainage and erect 

temporary structures as necessary to protect the Work and materials from damage. 

 

3.8.3. The Contractor shall be responsible for materials not delivered to the work site for which 

any progress payment has been made to the same extent as if the materials were so 

delivered. 

 

 SECTION 4 

 PERFORMANCE AND PROGRESS 
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4.1.SUBCONTRACTING OR ASSIGNMENT OF WORK:  

 

4.1.1. No contractual relationship will be recognized under the Contract other than the contractual 

relationship between the city and Contractor. 

4.1.2. No portion of the Contract shall be subcontracted, assigned or otherwise disposed of except 

with the written consent of the city and Surety, which consent shall not be unreasonably 

withheld.  

4.1.3. Requests for permission to subcontract, assign or otherwise dispose of any portion of the 

Contract shall be in writing to the Project Manager and shall be accompanied by documents 

demonstrating the organization which will perform the Work is particularly experienced 

and equipped for such Work. Consent to subcontract, assign or otherwise dispose of any 

portion of the Contract shall not be construed to relieve the Contractor of any responsibility 

for the fulfillment of the Contract.  

 

4.2.COMMENCEMENT OF WORK: The Contractor shall begin the Work within the 

prescribed amount of days set by the city in the written Notice to Proceed. The Contractor shall 

notify the Project Manager at least forty-eight (48) hours in advance of the time it intends to 

begin Work. Work shall be completed in the prescribed amount of days set by the city in the 

Contract Documents, including any Change Orders or amendment.  The Contractor shall 

conduct Work in such a manner and with sufficient materials, equipment, and labor as is 

considered necessary to ensure its completion within the time limit set forth in the Contract. 

Should the prosecution of Work for any reason be discontinued by the Contractor, with the 

consent of the Project Manager, the Contractor shall notify the Project Manager at least forty-

eight (48) hours in advance of resuming operations. 

 

4.3.LIMITATION OF OPERATIONS: Each item of Work shall be performed to completion 

without delay and in no instance will the Contractor be permitted to transfer its force from 

uncompleted Work to new Work without the permission of the Project Manager. The Contrac-

tor shall not open up Work to the prejudice of Work already started.  

 

4.4.PROGRESS SCHEDULE:  

 

4.4.1. The Contractor shall prepare and submit to the Project Manager for approval five (5) days 

prior to the Preconstruction Conference, a practicable schedule, showing the order in which 

the Contractor proposes to carry on the Work, the date on which it will start the several 

salient features (including procurement of materials and equipment) and the contemplated 

dates for completing the same. The schedule shall be in the form of a progress chart of 

suitable scale to indicate appropriately the percentage of Work scheduled for completion 

at any time. The Contractor shall enter on the chart the actual progress at such intervals as 

directed by the Project Manager and shall immediately deliver three (3) copies thereof. If 

the Contractor fails to submit a progress schedule within the time herein prescribed, the 

Project Manager may withhold approval of progress payment estimates until such time as 

the Contractor submits the required progress schedule. 
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4.4.2. The Contractor shall perform the Work in accordance with the latest approved progress 

schedule. If the progress of items along the critical path is delayed, the Contractor shall 

revise its planning to include additional forces, equipment, shifts or hours as necessary to 

meet the time or times of completion specified in this Contract. Additional costs resulting 

therefrom will be borne by the Contractor. The Contractor shall make such changes when 

progress at any check period does not meet at least one of the following two tests: 

i. The percentage of dollar value of completed Work with respect to the total amount 

of the Contract is within 10% (ten percent) of the percentage of the Contract time 

elapsed; or 

ii. The percentage of dollar value of completed Work is within 10% (ten percent) of 

the dollar value which should have been performed according to the Contractor’s 

network analysis previously approved by the Project Manager. 

 

4.4.3. Failure of the Contractor to comply with the requirements under this Section will be 

grounds for determination that the Contractor is not performing the Work with such 

diligence as will ensure completion within the time of completion specified in this Con-

tract. Upon such determination, the city may terminate the Contractor's right to proceed 

with the Work, or any separate part thereof, in accordance with the provisions contained 

herein. The city may extend the time periods reflected by Section 4.4.2 (i) or (ii) above, if 

it does not reasonably reflect upon the Contractor’s prosecution of the Work. 

 

4.5.CHARACTER OF WORKMEN AND EQUIPMENT:  

 

4.5.1. The Contractor shall employ such superintendents, foremen, and workmen as are careful 

and competent, and the Project Manager may demand the dismissal of any person 

employed or subcontracted by the Contractor in, about, or upon the Work who misconduct 

themselves or act incompetently or negligently in the proper performance of their duties, 

or neglects or refuses to comply with the directions given. Such person or subcontractor 

shall not be employed again thereon without the written consent of the Project Manager. 

Should the Contractor continue to employ, or again employ such person or subcontractor, 

the Project Manager may withhold all payments which are or may become due, or the 

Project Manager may suspend the Work until such orders are complied with. 

 

4.5.2. In the employment of labor, preference shall be given, other conditions being equal, to 

residents of the area wherein the Work is being performed, but no other preference (except 

as may be required by special labor provisions) or discrimination among citizens of the 

United States shall be made.  No convict labor shall be employed.  

 

4.5.3. The Contractor shall furnish such equipment as is considered necessary for the prosecution 

of the Work in an acceptable manner and at a satisfactory rate of progress. All equipment, 

tools, and machinery used for handling materials and executing any part of the Work shall 

be subject to the approval of the Project Manager and shall be maintained in a satisfactory 

working condition. Equipment used on any portion of the Work shall be such that no injury 

to the Work, roadways, adjacent property, or other objects will result from its use. The 

Contract may be terminated if the Contractor fails to provide adequate equipment for the 

Work. 
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4.6.TEMPORARY SUSPENSION OF WORK: The city shall have the right to suspend, delay 

or interrupt the Work wholly or in part for such period as he may determine to be appropriate 

because of the failure on the part of the Contractor to properly perform the Work in accordance 

with the Contract, to carry out orders, or to remove defective material or Work. The Contractor 

shall not suspend the Work without written order given by the Project Manager, and prior to 

resuming Work shall give the Project Manager forty-eight (48) hours’ prior notice to afford 

opportunity to reestablish supervision. 

 

4.7.DETERMINATION AND EXTENSION OF CONTRACT TIME FOR COMPLETION:  

 

4.7.1. The Contractor shall perform fully, entirely, and in a satisfactory and acceptable manner 

the Work, within the number of days stipulated in the Contract. Time will be assessed 

against the Contractor beginning with the actual date the Work is started in accordance 

with the Notice to Proceed. If the Contractor does not begin the Work within the limit as 

designated in the Notice to Proceed, the days shall start on the first day after the expiration 

of the limit as stated in the Notice to Proceed.  

 

4.7.2. In adjusting the Contract time for the completion of the Project, all strikes, lockouts, 

unanticipated delays in transportation or any condition over which the Contractor has no 

control, and any suspensions ordered by the city for causes not the fault of the Contractor, 

shall be excluded from the computation of the Contract time for completion of the Work 

and the city may extend the time for completion in such amount as the conditions justify. 

In order to secure an extension of time for delays beyond its control, the Contractor, shall 

within 10 (ten) days from the beginning of any such delay, notify the Project Manager in 

writing of the causes of delay, where upon the Project Manager shall ascertain the facts 

and the extent of the delay and extend the time for completing the Work when, in their 

judgment, the findings of fact justify such an extension, and their finding of fact thereon 

shall be final and conclusive. No allowances will be made for delays or suspensions of the 

performance of the Work which are in the control of the Contractor. 

 

4.7.3. If the satisfactory execution and completion of the Contract shall require Work or materials 

in greater amounts or quantities than those set forth in the Contract, then the Contract time 

shall automatically be increased in the same proportion as the cost of the additional Work 

bears to the original Work contracted for.  

 

4.8.FAILURE TO COMPLETE WORK ON TIME:  

 

4.8.1. The city and Contractor agree and recognize that time is of the essence for every time 

period set forth in the Contract Documents and that the city will suffer financial loss if the 

Work is not substantially complete within the time set forth in the Contract Documents. If 

the Contractor fails to fully perform and complete the Work in conformity with the 

provisions and conditions of the Contract within the specified time limit for such perfor-

mance and completion, or within such further time as, in accordance with the provision of 

this Contract, shall be fixed or allowed for such performance and completion, the city and 

Contractor agree that as liquidated damages, and not as a penalty, for the delay in 
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performance, the Contractor shall pay to the city the amount stipulated below for each and 

every calendar day that expires after the time set forth in the Contract Documents until the 

same is finally complete and ready for final payment as provided herein.  

    
 Amount of Liquidated 

Original Contract Amount Damages Per Day  
 

Less than $100,000  . . . . . . . . . . . . . . . . . . . . . . . . . . .   $300.00 

$100,000 and less than $500,000 . . . . . . . . . . . . . . . . . . . .   $600.00 

$500,000 and less than $1,000,000 . . . . . . . . . . . . . . . . . . .  $1,000.00 

$1,000,000 and over  . . . . . . . . . . . . . . . . . . . . . . . . . .  $1,500.00  
 

4.8.2. The city shall recover inspection charges and damages by deducting the amount thereof 

out of any moneys which may be due or may become due to the Contractor, and/or by an 

action at law against the Contractor or its Surety. It is understood and agreed that aside 

from any other penalty or damage, all costs of the Project Manager and inspection on behalf 

of the city may be charged to the Contractor and be deducted from any estimate or payment 

otherwise due and payable.   

 

4.8.3. If the Contractor fails to pay such liquidated damages promptly upon demand therefor, the 

Surety shall pay such damages. In addition, and at the city’s option, the city may withhold 

all or any part of such liquidated damages from any payment due the Contractor.  

 

 

4.9.ADJUSTMENT FOR SUSPENDED WORK:  

 

4.9.1. In the event the Contractor is ordered by the city, in writing, to suspend Work for some 

unforeseen cause not provided for in the Contract, and over which the Contractor has no 

control, the Contractor may be reimbursed for actual money expended on the job during 

the period of shutdown. No allowance will be made for lost profits. The period of shutdown 

shall be computed from the date set out in the written order for Work to cease until the date 

of the written order for Work to resume. Claims for such compensation shall be filed with 

the city within 10 (ten) days of the date of written order to resume Work, or such claims 

will not be considered. The Contractor shall submit with its claim substantiating papers 

covering the entire amount shown on the claim. The city shall take the claim under 

consideration, and may make such investigations as are deemed necessary, and shall be the 

sole judge as to the equitability of such claim and such decision shall be final. 

 

4.9.2. Notwithstanding any provisions of this Contract to the contrary, no provision of this 

Section shall be construed as entitling the Contractor to compensation for delays due to 

inclement weather, delays due to failure of the Surety, for suspensions made at the request 

of the Contractor, or for any other delay provided for in the Contract Documents, 

Specifications, Special Provisions, Bid Schedule, Contract, Change Order or Field Order. 

 

4.10. TERMINATION OF CONTRACT FOR DEFAULT:  
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4.10.1. The occurrence of any one or more of the following shall constitute an “Event of Default” 

of the Contract, for which the city may, at the city’s option, terminate the Contract upon 

written notice to the Contractor: 

i. The Contractor fails to start the Work on the date given in the Notice to Proceed, 

or the Contractor in any way abandons the Work;  

ii. The Contractor’s progress is insufficient to complete the Work within the specified 

time;   

iii. The Contractor’s willful or deliberate failure or violation to comply with any 

requirement of the Contract, including the Plans and Specifications and Special 

Provisions, or execution of Work by the Contractor in bad faith or otherwise not in 

accordance with its obligations;  

iv. The Contractor fails to maintain any required Bonds, licenses, permits, and/or 

insurance as required in the Contract;  

v. The Contractor fails to promptly repair, replace or remove any defects in materials 

or Work or any defects in materials or Work of any other nature, the correction of 

which has been directed in writing by the Project Manager;  

vi. Substantial evidence of the Contractor’s collusion for the purpose of illegally 

procuring a Contract or perpetrating fraud in the construction of Work;  

vii. The Contractor files a voluntary petition in bankruptcy if a receiver is appointed for 

the Contractor or any of its property, or the insolvency of the Contractor;  

viii. The Contractor allows any final judgment against it unsatisfied for a period of 10 

(ten) days or longer, and makes an assignment for the benefit of creditors;  

ix. The Contractor or any of its officers or employees are convicted, plead nolo 

contendre, enter into a formal agreement in which they admit guilt, enter a plea of 

guilty, or otherwise admit culpability to criminal offenses of bribery, kickbacks, 

collusive bidding, bid-rigging, anti-trust, fraud, undue influence, theft, extortion, or 

any offense of similar nature, in connection with the Contractor’s business;  

x. Other just causes for termination as determined by the city. 

 

4.10.2. The city shall provide the Contractor and Surety with written notice of the city’s intent to 

terminate. The Contractor and/or Surety shall have 10 (ten) days from receipt of notice to 

cure any default or to provide to the city a detailed plan, in writing, of how the Contractor 

will cure the causes for termination listed within the written notice. If a satisfactory effort 

has not been made by the Contractor or its Surety to correct the default within the 

prescribed period in the notice, or, if in the judgment of the city, any submitted written plan 

does not ensure satisfactory performance of the Work, the city may declare the Contract 

terminated and notify the Contractor and its Surety accordingly. Upon receipt of notice 

from the city that the Contract has been terminated, the Contractor shall immediately dis-

continue all operations. The city may then proceed with the Work in any lawful manner 

that it elects until completion. 

 

4.10.3. The city reserves the right to take possession of any machinery, implements, tools, or 

materials of any description that shall be found upon the Work, to account for said 

equipment and materials, and to use the same to complete the Project. When the Work is 

thus finally completed, the total cost of the same will be computed. If the total cost is more 

than the Contract price, the difference shall be paid to the city either by the Contractor or 
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its Surety. In case of termination, all expenses incident to ascertaining and collecting losses 

under the Bond, including city project management and legal services, shall be assessed 

against the Bond. 

 

4.11. TERMINATION FOR CONVENIENCE OF THE CITY: This Contract and the 

performance of the Work hereunder may be terminated at any time, in whole or in part, for 

convenience. Any such termination shall be effected by delivery to the Contractor of a written 

notice (“Notice of Termination”) specifying the extent to which performance of Work is 

terminated, the date upon which termination becomes effective, and any necessary actions to 

be taken by the Contractor to effectuate termination and close-out the Contract. If the Contract 

is terminated, the Contractor shall be paid on a prorated basis of Work satisfactorily completed, 

under the Work. The portion of Work satisfactorily completed but not yet accepted by the city 

shall be determined by the city. 

 

4.12. COOPERATION WITH OTHER CONTRACTORS: In connection with the im-

provements under this Contract, the right is reserved by the city to award any Work not 

included in the Contract to another contractor for performance during the progress of this 

Contract, or to perform such Work with the city’s forces, and the Contractor shall cooperate 

and so conduct its operation as to minimize the interference therewith, as directed by the 

Project Manager. 

 

4.13. TERMINATING OF CONTRACTOR'S RESPONSIBILITY: This Contract will be 

considered complete when all Work and final cleanup has been finished, the Work has been 

accepted by the city, and all claims for payment of labor, materials, or services of any kind 

used in connection with the Work have been settled for by the Contractor or its Surety. The 

Contractor will then be released from further obligation except as set forth in the Bond and for 

its responsibility for injury to persons or property arising from its duties and obligations under 

Section 7 of the General Conditions.  The Bond executed for performance of this Contract shall 

be in full effect for a period of one (1) year following acceptance of the Work; except with 

regard to the representation regarding copyright infringement found in Section 6.4  the Bond 

shall remain in effect for three (3) years, and except with regard to the representation regarding 

patent infringement found in Section 6.4 the Bond shall remain in effect for six (6) years. 

Neither the final payment nor any provision in the Contract Documents shall relieve the 

Contractor of the responsibility for negligence or faulty materials or workmanship. The 

Contractor shall warrant its work to be free from faulty materials or workmanship for the period 

of two (2) years after Final Acceptance, and upon written notice, the Contractor shall remove 

any defect due thereto and pay for any damage due to other Work resulting there from which 

shall appear within the two-year period. Remedied Work shall carry the same warranty as the 

original Work starting with the date of acceptance of the replacement or repair. Payment to the 

Contractor will not relieve the Contractor of any obligation under this Contract. 

 

SECTION 5 

WARRANTY 

 

5.1. SCOPE OF WARRANTY: 
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5.1.1. The Contractor warrants that the Work and all of its components shall be free from defects 

and flaws in design, workmanship, and materials; shall strictly conform to the requirements 

of this Contract; and shall be fit, sufficient and suitable for the purposes expressed in, or 

reasonably inferred from, this Contract. The warranty herein expressed shall be in addition 

to any other warranties expressed or implied by law, which are hereby reserved unto the 

city.  In all emergencies the Contractor shall immediately remedy, repair, or replace, 

without cost to the city and to the entire satisfaction of the city, defects, damages or 

imperfections due to faulty materials or workmanship appearing in said Work within said 

period of not less than two (2) years from the date of Final Acceptance. Remedied Work 

shall carry the same warranty as the original Work starting with the date of acceptance of 

the replacement or repair. Payment to the Contractor will not relieve the Contractor of any 

obligation under this Contract. 

 

5.1.2. The Contractor, at no additional expense to the city, shall also remedy damage to 

equipment, the site, or the buildings or the contents thereof which is the result of any failure 

or defect in the Work, and restore any Work damaged in fulfilling the requirements of the 

Contract. Should the Contractor fail to remedy any such failure or defect within a 

reasonable time after receipt of notice thereof, the city will have the right to replace, repair, 

or otherwise remedy such failure or defect at the Contractor's expense. 

 

5.1.3. Subcontractors', manufacturers', and suppliers' warranties and guarantees, expressed or 

implied, respecting any part of the Work and any material used therein shall be deemed 

obtained and shall be enforced by the Contractor for the benefit of the city without the 

necessity of separate transfer or assignment thereof. 

 

5.1.4. The rights and remedies of the city provided in this Section are in addition to and do not 

limit any rights and remedies afforded by the Contract or by law. The Contractor 

specifically waives all the provisions of Chapter 8 of Article 20 of Title 13, C.R.S. 

regarding defects in the Work under the Contract. 

 

5.2.CITY’S RIGHT TO CORRECT: If, within five (5) business days after the city gives the 

Contractor notice of any defect, damage, flaw, unsuitability, nonconformity, or failure to meet 

warranty subject to correction by the Contractor, or if the Contractor neglects to make, or 

undertake with due diligence to make the necessary corrections, then the city shall be entitled 

to make, either with its own forces or with contract forces, the corrections and to recover from 

the Contractor all resulting costs, expenses, losses, or damages, including attorneys' fees and 

administrative expenses. 

 

5.3.WARRANTY PERIOD: Except where longer periods of warranty are indicated for certain 

items, the Contractor warrants Work under the Contract to be free from faulty materials and 

workmanship for a period of not less than two (2) years from date of Final Acceptance, with 

one (1) of those years being covered by the Bond, as specified in this Contract. In cases of 

warranty work, which is not an emergency, all necessary repairs shall be made within a 

reasonable time not to exceed twenty (20) days after notice of the required repair is received 

by the Contractor. For those items of warranty work which cannot be completed within said 

twenty (20)-day period, the Parties shall negotiate a reasonable period of time. 
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 SECTION 6 

 LEGAL RELATIONSHIP AND RESPONSIBILITY TO THE PUBLIC 

 

6.1.LAWS TO BE OBSERVED: The Contractor shall at all times observe and comply with all 

Federal, State and local laws, codes, ordinances, and regulations, which pertain to and affect 

the conduct of the Work, and the Contractor and its Surety shall indemnify and save harmless 

the city and all its officers, agents, employees, or any of their heirs, successors or assigns 

against any claim, judgment, demand, costs, liability or expenses, including but not limited to 

attorney's fees and costs of suit arising from or based on the violation of any such law, 

ordinance, regulations, order, or decree, whether such claim, judgment, demand, costs, liability 

or expenses arises from actions by the Contractor, its employees, agents or subcontractors. 

Nothing contained herein shall be deemed to create liability for the Contractor for any design 

defects not managed by the Contractor. 

 

6.2.PERMITS AND LICENSES: The Contractor shall, at its own expense, procure all permits 

and licenses, pay all charges and fees, and give all notices necessary and incidental to the due 

and lawful prosecution of the Work. Any costs incurred for these permits must be included in 

the unit costs. 

 

6.3.PAYMENT OF TAXES:   

 

6.3.1. With the exception of being exempt from City of Littleton Sales and Use taxes, the 

Contractor shall pay all sales and use taxes required to be paid, shall maintain such records 

in respect to its Work, which shall be separate and distinct from all other records maintained 

by the Contractor and shall be available for inspection by the city at any and all reasonable 

times, and shall furnish the city with such data, as may be necessary to enable the city to 

obtain any refunds of such taxes which may be available to the city under the laws, 

ordinances, rules or regulations applicable to such taxes. The Contractor shall require each 

of its subcontractors to pay all sales and use taxes required and to maintain such records 

and furnish the Contractor with such data as may be necessary to enable the city to obtain 

a refund of the taxes paid by such subcontractors. 

 

6.3.2. In accordance with C.R.S. §§ 39-26-114 and 39-26-203, and the related regulation of the 

State of Colorado Department of Revenue,  the Contractor shall apply to the State of 

Colorado Department of Revenue and secure prior to commencing Work, an exemption 

certificate which when issued by the State of Colorado Department of Revenue will enable 

the Contractor to purchase all materials free of State Sales and Use Taxes and Regional 

Transportation District (“RTD”) Tax, provided that any building permit fee shall be 

included in any Bid Schedule with respect to the Work.  Further,  no Littleton sales and/or 

use tax shall be included in any billing with respect to the Work.  This provision shall apply 

to all contractors, subcontractors and material suppliers.  When Littleton sales tax is paid 

to licensed Littleton vendors for materials, which become part of the Work by a Contractor, 

the City of Littleton will refund that tax to the Contractor upon receipt of an application 

from the Contractor at the conclusion of the Contract.  Accompanying the application must 

be the material receipt(s) displaying a description of the item(s) purchased, date of 
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purchase, amount of purchase, tax paid and any other documentation and information 

which may be required by the city to substantiate the payment and validate a refund. 

 

6.3.3. Contractors who purchase materials that become part of the Work that do not honor the 

exemption, and thereby who pay sales tax, will not be reimbursed for that tax payment by 

the city.   The Contractor shall bear the risk of any added or increased taxes occurring 

during the performance of the Work. A change in taxes shall under no circumstances entitle 

the Contractor to an adjustment under the Contract. 

 

6.4.PATENTED DEVISES, MATERIALS AND PROCESSES: If the Contractor is required or 

desires to use any design, device, material or processes covered by patent or copyright, the 

Contractor shall provide for such use by suitable legal agreement with the patentee or patent 

owner. The Contractor shall warrant that the materials, equipment or devices used on or 

incorporated in the Work shall be delivered free of any rightful claim of any third-party for 

infringement of any United States patent or copyright. If notified promptly in writing and given 

authority, information and assistance, the Contractor shall defend, or may settle, at its expense, 

any suit or proceeding against the city so far as based on a claimed patent or copyright 

infringement which would result in a breach of this warranty, and the Contractor shall pay all 

damages and costs awarded therein against the city due to such breach. In case any use of any 

materials, equipment or devices is in such suit held to constitute an infringement and such use 

is enjoined, the Contractor shall, at its expense and option, either procure for the city the right 

to continue using said materials, equipment or devices, or replace same with non-infringing 

materials, equipment or devices, or modify the same so it becomes non-infringing. The 

Contractor shall report to the city promptly and in reasonable written detail each notice or claim 

of patent or copyright infringement based on the performance of this Contract of which the 

Contractor has knowledge. In the event of any claim or suit against the city as a result of any 

alleged patent or copyright infringement arising out of the performance of this Contract or out 

of the use of any supplies furnished or Work or services performed hereunder, the Contractor 

shall furnish to the city when requested by the city, all evidence and information in possession 

of the Contractor pertaining to such suit or claim. Such evidence and information shall be 

furnished at the expense of the city except where the Contractor has agreed to indemnify the 

city. This clause shall be included in all subcontracts. 

 

6.5.SANITARY PROVISIONS: The Contractor shall provide and maintain in a neat, sanitary 

condition such accommodations for the use of its employees as may be necessary to comply 

with the requirements and regulations of the State Department of Health and the Occupational 

Safety and Health Administration (“OSHA”). As stated in OSHA Construction Standard 

1926.51 C, the Contractor shall supply temporary sanitary facilities as per the following table: 

 

Number of Employees   Minimum Toilet Facilities 

 

20 or less     1 Toilet 

21 to 50     1 Toilet and 1 Urinal per 40 workers 

51 or more     1 Toilet and 1 Urinal per 50 workers 
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This requirement to provide sanitary facilities will neither be measured nor paid for separately by 

the city, but shall be considered incidental to and included in the cost of the Work. 

 

6.6.PUBLIC CONVENIENCE AND SAFETY:  

 

6.6.1. The Contractor shall be solely and completely responsible for conditions of the Work site, 

including safety of all persons and property during performance of the Work. The 

Contractor shall fully comply with all applicable Federal, State and local laws, and rules 

and regulations governing safety of the public and workers. The Contractor shall provide 

all safeguards, safety devices and protective equipment and take any other needed actions 

on its own responsibility reasonably necessary to protect the life and health of employees 

on the job and the safety of the public, and to protect property in connection with the 

performance of the Work. Materials stored on the site shall be so placed and the Work 

shall, at all times, be so conducted as to cause no greater obstruction to traffic than is 

considered necessary by the Project Manager. 

 

6.6.2. The Contractor shall not close any road to the public except by the express permission of 

the city. When the improvement under construction is being used by the traveling public, 

special attention shall be paid to keeping both the sub-grade and surfacing in such condition 

that the public can travel in comfort and safety. The Contractor shall cooperate with the 

Project Manager in the regulation of traffic. If the Contractor constructs temporary bridges 

or temporary stream crossings, the Contractor’s responsibility for accidents shall include 

the roadway approaches as well as the structures of such crossing.  

 

6.6.3. The right of the Project Manager to conduct construction review or observation of the 

Contractor's performance will not include review or observation of the adequacy of the 

Contractor's safety measures in, on, or near the Work site. 

 

6.7.BARRICADES, SIGNS AND HAZARD MARKINGS: 

 

6.7.1. The Contractor shall provide, erect and maintain all necessary barricades, signs, danger 

signals and lights for the protection of the Work and the safety of the public. All barricades, 

signs and obstructions erected by the Contractor shall be illuminated at night and all 

devices for this purpose shall be kept illuminated from sunset to sunrise. 

 

6.7.2. The Contractor shall be held responsible for all damage to the Work due to failure of 

barricades, signs, lights and watchman to protect it, and whenever evidence of such damage 

is found prior to acceptance, the Project Manager may order the damaged portion 

immediately removed and replaced by the Contractor without cost to the city if, in the 

opinion of the Project Manager, such action is justified. The Contractor's responsibility for 

the maintenance of barricades, signs and lights shall not cease until Work has been accept-

ed. 

 

6.8.USE OF EXPLOSIVES: When the use of explosives is necessary for the Work, the 

Contractor shall use the utmost care so as not to endanger life or property, and whenever 

directed by the Project Manager the number and size of the charges shall be reduced. The 
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Contractor shall notify the proper representatives of any public services corporation, the city, 

any company, or any individual at least eight (8) hours in advance of any blasting which may 

damage property on, along, or adjacent to the site. The Contractor shall comply with the 

requirements of Title 9, Article 7 of the C.R.S., as amended, titled "Explosive Permits". The 

Contractor shall also be required, at a minimum, to notify the Littleton Fire Department and 

the Littleton Police Department. All explosives shall be stored in a secure manner and all 

storage places shall be marked clearly "DANGEROUS EXPLOSIVES," and shall be in care 

of competent watchmen at all times. 

 

6.9.PROTECTION AND RESTORATION OF PROPERTY:  

 

6.9.1. The Contractor shall not enter upon private property for any purpose without first obtaining 

permission, and shall be responsible for the preservation of all public and private property, 

sod, trees, fences, monuments, underground structures, etc., on and adjacent to the site(s) 

and shall use every precaution necessary to prevent damage or injury thereto. The 

Contractor shall protect carefully, from disturbance or damage, all land monuments and 

property markers until an authorized agent has witnessed or otherwise referenced their 

location and shall not remove them until directed. 

 

6.9.2. The Contractor shall be responsible for all damage or injury to property of any character 

resulting from any act, omission, neglect or misconduct in his manner, or method of 

executing said Work, or due to its non-execution of said Work, or at any time due to 

defective Work or materials, and said responsibility shall not be released until the Work 

has been completed and accepted by the city. 

 

6.9.3. The Contractor's attention is directed to the importance of protecting all public utilities 

encountered on all projects.  Such utilities may include, but are not limited to, telephone, 

telegraph and power lines, water lines, sewer lines, gas lines, railroad tracks, and other 

overhead and underground utilities, cable television lines and facilities. Before any 

excavation is to begin in the vicinity of water lines, railroad tracks or structures, sewer 

lines, cable television lines, gas lines or telephone conduits, each utility company 

concerned must be notified in advance of such excavation, and such excavation shall not 

be made until an authorized representative of the utility company concerned is on the 

ground and has designated the location of their facilities. 

 

6.9.4. When or where any direct or indirect damage or injury is done to public or private property 

by or on account of any act, omission, neglect or misconduct in the execution of the Work, 

or in consequence of the non-execution thereof on the part of the Contractor, the Contractor 

shall restore, at its own expense, such property to a condition similar or equal to that 

existing before such damage or injury was done by repairing, rebuilding, or otherwise 

restoring, as may be directed; or the Contractor shall make good such damage or injury in 

an acceptable manner. In case of the failure on the part of the Contractor to restore such 

property, or to have started action to make good such damage or injury, the city may upon 

forty-eight (48) hours’ notice, proceed to repair, rebuild or otherwise restore such property 

as may be deemed necessary and the cost thereof will be deducted from any moneys due 

or which may become due the Contractor under the Contract or prosecuted as a claim 
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against the Contractor's Bond. 

 

6.9.5. The cost of insurance for damages due to Contractor's operation or cost of protecting util-

ities where required to permit construction under this Contract shall be included in the 

original Contract prices for the Work. 

 

6.10. INDEMNIFICATION AND HOLD HARMLESS: The Contractor and its Surety shall 

indemnify and save harmless the city, its officers, agents, employees, successors and assigns 

from all suits, demands, actions, or claims of any nature whatsoever brought or made against 

the city, its officers, agents, employees, successors or assigns from any injuries or damages 

sustained by any person, firm or corporation or property or resulting from or arising out of any 

neglect in safeguarding the Work; or through the use of unacceptable materials in the 

construction of the improvement; or as a result of any act or omission by the Contractor; or 

from the use, misuse, storage or handling of explosives; or on account of any claims or amounts 

recovered for any infringement of patent, trademark or copyright; or from any claims or 

amounts arising or recovered under Worker's Compensation laws, or any other law, by-law, 

ordinance, order or decree. Moneys due to the Contractor under and by virtue of the Work, as 

shall be considered necessary by the city, may be retained, or in case no money is due, the 

Contractor’s Bond shall be held until such suit(s), action(s), or claim(s) for injuries or damages 

have been settled and satisfactory evidence has been furnished to the city. 

 

6.11. NO PERSONAL LIABILITY OF THE PROJECT MANAGER: The Project Manager 

is an agent of city, and the Project Manager, its agents, heirs, successors and assignees shall 

have no liability to any third-party as a result of performance of this Contract. 

 

6.12. NO WAIVER OF LEGAL RIGHTS: Inspection by the Project Manager or authorized 

city representatives, payment of money, payment for or acceptance of any Work or any 

extension of time, or possession taken by the city shall not operate as a waiver of any provision 

of the Contract, or any power therein provided. A waiver of any breach or term of the Contract 

shall not be deemed to be a waiver of any other or subsequent breach. The city reserves the 

right to correct any error that may be discovered in any estimate that may have been paid, and 

to adjust the same to meet the requirements of the Contract and Specifications. The city 

reserves the right to claim and recover, by process of law, sums as may be sufficient to correct 

any error or make good any deficit in the Work resulting from such error, dishonesty, or 

collusion discovered in the Work after the final payment has been made.    

 

6.13. RIGHTS-OF-WAY: The city shall furnish all lands and rights-of-way required for 

completion of the Work. In acquiring rights-of-way, the city will proceed as expeditiously as 

possible, but in the event all rights-of-way or easements are not acquired prior to the beginning 

of construction, the Contractor shall begin Work on such lands and rights-of-way as have been 

acquired. No claim for damage will be allowed or shall be made by reason of the city’s delay 

in obtaining lands, easements or rights-of-way. In the event of litigation or other delays in 

acquiring rights-of-way, the time allowed herein for completion will be extended to 

compensate for the time actually lost by such delay. 
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 SECTION 7 

 MEASUREMENT AND PAYMENT 

 

7.1.BONDS.  

 

7.1.1. Contemporaneous with the Contractor's execution of this contract, the Contractor shall 

provide a Performance Bond and a Labor and Material Payment Bond as security for the 

faithful performance and payment of all the Contractor’s obligations under the Contract 

Documents. All bonds shall be in the form prescribed by the city, executed by a surety 

company i) licensed to do business in the State of Colorado; ii) with a general rating of A 

and a financial size category of Class X or better in Best's Insurance Guide, each in the 

penal sum of the contract price; and iii) in conformance with  C.R.S. §§ 38-26-105 and 106 

("Bonds"). All Bonds signed by an agent or attorney-in-fact shall be accompanied by a 

certified copy of the signatory’s authority to act. The Contractor shall, at all times while 

providing, performing, or completing the Work including without limitation at all times 

while correcting any failure to meet warranty pursuant to Section 5 of the General 

Conditions, maintain and keep in force the Bonds at the Contractor's expense.   

 

7.1.2. If the Surety for any Bond furnished by the Contractor is placed in a receivership or 

declared bankrupt, or its rights to do business in Colorado are terminated, or it ceases to 

meet the requirements specified herein, the Contractor shall within five (5) days thereafter 

substitute another Bond and Surety, both of which shall be acceptable to the city.   

 

7.2.MEASUREMENT OF WORK PERFORMED: The determination of the amount of Work 

acceptably completed under the terms of the Contract, or as directed by the Project Manager 

in writing, will be made by the Project Manager based on measurements taken by them or their 

authorized representatives. These measurements will be taken according to the United States 

standard measure. All surface and linear measurements will be taken horizontally unless 

otherwise shown on Plans or otherwise specified. Structures shall be measured to the neat lines 

as shown on the Plans, or as directed in writing by the Project Manager. 

 

7.3.SCOPE OF PAYMENT:  

 

7.3.1. The Contractor shall accept the compensation, as herein provided, in full payment for 

furnishing all materials, equipment, labor, tools, and incidentals necessary to complete the 

Work and for performing all Work contemplated and embraced under the Contract; for loss 

or damage arising from the nature of the Work, or from the action of the elements, or from 

any unforeseen difficulties which may be encountered during the completion of the Work 

until the final acceptance by the city; for all risks of every description connected with the 

completion of the Work; for all expenses incurred in consequence of the suspension or 

discontinuance of the Work as herein specified; for any infringement of patent, trademark, 

or copyright; and for completing the Work according to the Plans and Specifications. 

Neither the payment of any partial payment nor of any retained percentage shall relieve the 

Contractor of any obligation to make good any defective Work or material. No moneys 

payable under the Contract or any part thereof, except the partial payment for the first 

month period, shall become due and payable until the Contractor satisfies to the city that it 
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has fully settled or paid for all materials and equipment used in or upon the Work and labor 

done in connection therewith. The city, if it so elects, may pay any or all such bills, wholly 

or in part, and deduct the amount or amounts so paid from any monthly or final partial 

payment excepting the first estimate. 

 

7.4.PAYMENT FOR INCREASED OR DECREASED QUANTITIES: When alterations in 

the Plans or quantities of Work are ordered and performed without a written Change Order or 

amendment, the Contractor shall accept payment in full at the Contract unit price for the actual 

quantities of Work done, and only upon the city’s review and approval of said Work. No 

allowance will be made for lost profits. Increased or decreased Work without a written Change 

Order will be paid for as stipulated herein.  

 

7.5.PAYMENT FOR OMITTED ITEMS:  

 

7.5.1. For any item omitted from the Work, the city will pay the Contractor a fair and equitable 

amount for costs incurred directly related to such item prior to the date of the city’s order 

to omit the item, subject to Section 1.4 of the General Conditions. No allowance will be 

made for lost profits in reimbursements to the Contractor for omitted items of Work. 

Acceptable materials ordered by the Contractor or delivered to the Work site prior to the 

date of cancellation, alteration, or suspension of the Work by order of the Project Manager 

will be paid for at the actual cost to the Contractor and shall thereupon become the property 

of the city. 

 

7.5.2. The Contractor shall immediately submit certified statements covering all money expended 

in preparation for any omitted item, and shall be reimbursed for any money expended in 

preparation for Work on any omitted item when such preparation has no value to the 

remaining items of the Contract, or for a proportionate amount based on the total Contract 

price over which such preparation would ordinarily be distributed when other items are 

included in such preparation. 

 

7.6.EXTRA AND FORCE ACCOUNT WORK:  

 

7.6.1. Extra Work, for which no price is provided in the Bid Schedule, shall be covered by Change 

Order to be signed by both Parties before such Work is commenced. Extra Work will be 

paid for either at a lump sum, or unit prices agreed upon, or on a Force Account basis, 

subject to Section 1.5 of the General Conditions. For all labor, teams, and foremen in direct 

charge of the specific operations accomplished on a Force Account basis, the Contractor 

shall receive the current local rate of wage, to be agreed upon before starting the Work, to 

which shall be added 15% (fifteen percent) of the sum thereof to cover cost of supervision, 

the rental of small tools and ordinary equipment, additional Bond, Unemployment 

Insurance, all overhead and any other costs not specifically stated. In addition, the 

Contractor shall be paid a sum equal to the Worker's Compensation insurance premium, 

the actual costs of Social Security taxes computed on the base rate for the class of Work 

involved for the actual amount of the payroll, and the public liability and property damage 

insurance premium; provided, however, that nothing in this Section will change the legal 

status of the relationship between the Parties to this Agreement. For all materials furnished 
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and used by the Contractor on a Force Account basis, the Contractor shall receive the actual 

cost of such materials, including transportation charges as shown by original receipted 

bills, to which shall be added 15% (fifteen percent) of said actual cost.  

 

7.6.2. For machine power tools or equipment, including fuel and lubricant, used on Force 

Account Work, payment for the same will be made on a rental basis at the rate agreed upon 

between the Contractor and the Project Manager, to which rate no percentage shall be 

added. 

 

7.6.3. The compensation as herein provided shall be received by the Contractor as payment for 

Extra Work done on a Force Account basis and subject to any conditions or limitations as 

specified in Section 1.5 of the General Conditions. The Contractor shall make no claim for 

Force Account Work, unless performed on written order and in accordance therewith. The 

Contractor's representative and the Inspector shall compare records of Extra Work done on 

a Force Account basis at the end of each day. Copies of these records shall be made upon 

suitable forms provided for this purpose and signed by both the Inspector and the 

Contractor's representative, one copy being forwarded to the Project Manager and one copy 

to the Contractor.  

 

7.6.4. All claims for Extra Work done on a Force Account basis shall be submitted each month 

to the Project Manager by the Contractor upon certified statements, or upon forms 

furnished by the city.  Work performed prior to a written order by the Project Manager will 

not be paid for. 

 

7.7.PARTIAL PAYMENTS:  

 

7.7.1. Partial progress payments shall be made by the city to the Contractor for the percentage of 

the Work completed, subject to inspection and approval by the Project Manager. The city 

shall determine when work has been completed, and progress payments shall not constitute 

a waiver of the city’s right to require fulfillment of all terms of the Contract Documents 

and the delivery of all Work contemplated herein, complete and satisfactory to the city.  

 

7.7.2. Once per month as the Work progresses, the Project Manager will make an estimate of the 

value of the Work performed and materials completed and in-place or delivered to the 

Work site in accordance with the Contract. Upon the Project Manager’s request, the 

Contractor shall furnish a detailed estimate of the total Contract price showing the amount 

included therein for each category of Work, to provide a basis for determining the amount 

of progress payments. The market value of materials and equipment delivered to the Work 

site but not yet incorporated in the Work may, at the discretion of the city, be included with 

a progress payment. However, payment by the city for such materials and equipment shall 

not relieve the Contractor of the responsibility for the care of such materials and equipment; 

the city shall not be deemed to have assumed ownership of the materials or equipment until 

incorporated into the completed and accepted Work. Such increases to progress payments, 

if authorized, are intended only to reduce the cost of doing business with the city. 

  

7.7.3. In accordance with C.R.S. § 24-91-103, where the Contract price exceeds one hundred fifty 



Contract ID 2724 Page 42 of 60 

 

thousand dollars ($150,000.00), partial payments shall be authorized at the end of each 

calendar month, or as soon thereafter as practicable, to the Contractor upon satisfactory 

performance of the Contract. The city shall, from the total of the Contract estimate so ascer-

tained, deduct an amount equivalent to five (5) percent of the whole, to be retained by the 

city until acceptance of the entire Contract and the balance of the sum equivalent to 95% 

(ninety-five percent) of the whole, shall be certified to by the Project Manager for payment.   

 

7.7.4. The city shall retain from all progress payments an amount equal to all statutory claims 

filed against the Contractor pursuant to C.R.S. § 38-26-107. No partial payments except 

final payment will be made for a sum less than one thousand dollars ($l,000.00). The 

estimates will be approximate only, and all partial or monthly estimates and payments shall 

be subject to correction in the estimate and payment rendered following discovery of an 

error in any previous estimates or payments. Should any defective Work or material be 

discovered, or should a reasonable doubt arise as to the integrity of any part of the Work 

completed previous to the final acceptance and payment, the costs shall be deducted from 

the first payment rendered after the discovery of such Work an amount equal in value to 

the defective or questioned Work, and this Work will not be included in a subsequent 

estimate or payment until the defects have been remedied or the causes for doubt removed. 

 

7.8.PUNCH LIST AND FINAL ACCEPTANCE. The Work shall be finally accepted when, and 

only when, the whole and all parts thereof shall have been completed to the satisfaction of city 

in full compliance with, and as required by or pursuant to, this Contract. Upon receipt of the 

Contractor's Written Notice of Completion, the city shall make a review of the Work and notify 

the Contractor in writing of all Punch List Work, if any, to be completed or corrected. 

Following the Contractor's completion or correction of all Punch List Work, the city shall 

review the Work and prepare and deliver to the Contractor either a written notice of additional 

Punch List Work to be completed or corrected or a written notice of Final Acceptance of the 

Work.  

 

7.9.ACCEPTANCE AND FINAL PAYMENT:  

 

7.9.1. Two (2) weeks after acceptance of the Work including final cleanup, the city shall initiate 

the acceptance and final payment procedures. All prior partial estimates and payments shall 

be subject to correction in the final estimate and payment. Upon completion of the 

acceptance and final payment procedures, the Work will be considered accepted, the 

Contract considered complete, and, upon compliance with the provisions of State law, the 

final payment shall be executed and submitted to the Contractor. 

 

7.9.2. The acceptance by the Contractor of the last payment as aforesaid shall operate as and shall 

be a release of the city from all claims for liability arising from the performance of the 

Work under the Contract, excepting any claims that may arise during the warranty period. 

 

7.10. LIENS. 

 

7.10.1. Title. Nothing in this Contract shall be construed as vesting in the Contractor any right of 

property in any equipment, materials, supplies, and other items provided under this 
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Contract after they have been installed in, incorporated into, attached to, or affixed to, the 

Work or Work site. All such equipment, materials, supplies, and other items shall, upon 

being so installed, incorporated, attached or affixed, become the property of the city, but 

such title shall not release the Contractor from its duty to insure and protect the Work in 

accordance with the requirements of this Contract. 

 

7.10.2. Waivers of Lien. The Contractor shall, from time to time at the city’s request and in any 

event prior to final payment, furnish to the city such receipts, releases, affidavits, 

certificates, and other evidence as may be necessary to establish, to the reasonable 

satisfaction of the city, that no lien against the work or the public funds held by the city 

exists in favor of any person whatsoever for or by reason of any equipment, material, 

supplies, or other item furnished, labor performed, or other thing done in connection with 

the Work or this Contract ("Lien"), and that no right to file any Lien exists in favor of any 

person whatsoever. 

 

7.10.3. Removal of Liens. If at any time any notice of any Lien is filed, the Contractor shall, 

promptly and without charge, discharge, remove, or otherwise dispose of such Lien. Until 

such discharge, removal, or disposition, the city shall have the right to retain from any 

money payable hereunder an amount that the city, in its sole judgment, deems necessary to 

satisfy such Lien and to pay the costs and expenses, including attorneys' fees and 

administrative expenses, of any actions brought in connection therewith or by reason 

thereof. 

 

7.10.4. Protection of City Only. This Section shall not operate to relieve the Contractor's Surety or 

Sureties from any of their obligations under the Bonds, nor shall it be deemed to vest any 

right, interest, or entitlement in any subcontractor or supplier. The city’s retention of funds 

pursuant to this Section shall be deemed solely for the protection of its own interests 

pending removal of such Liens by the Contractor, and the city shall have no obligation to 

apply such funds to such removal but may, nevertheless, do so where the city’s interests 

would thereby be served. 

 

7.11. DEDUCTIONS. 

 

7.11.1. City’s Right To Withhold. Notwithstanding any other provision of this Contract and without 

prejudice to any of the city’s other rights or remedies, the city shall have the right at any 

time, to deduct and withhold from any progress or final payment that may be or become 

due under this Contract, such amount as may reasonably appear necessary to compensate 

the city for any actual or prospective loss due to:  

 

i. Work that is defective, damaged, flawed, unsuitable, nonconforming, or 

incomplete; 

ii. Claims or liens filed or reasonable evidence indicating probable filing of 

claims or liens from third-parties, regardless of merit; 

iii. Failure of the Contractor to make payments properly and promptly to 

subcontractors for material or labor; 
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iv. Failure of the Contractor to complete any portion of the Work in compliance 

with an approved schedule;  

v. Reasonable evidence that the Work cannot be completed for the unpaid 

balance of the Contract value;  

vi. Failure of the Contractor to submit on a timely basis, any documentation 

required by the Contract Documents, including without limitation, monthly 

reports, schedules, or request for approval of subcontractors; 

 

vii. Unauthorized Work or deviations by the Contractor from the Contract 

Documents; 

viii. Damage to the city or to another contractor; 

ix. State or local sales, use, or excise taxes from which the city is exempt; 

x. Any other failure of the Contractor to perform any of its obligations under 

this contract; or 

xi. The cost to the city, including attorneys' fees and administrative costs, of 

correcting any of the aforesaid matters or exercising any one or more of the 

city’s remedies set forth within the Contract Documents.  

 

7.11.2. Release and Use of Withheld Funds. The city shall be entitled to retain any and all amounts 

withheld pursuant to Section 7.11.1 above until the Contractor has either performed the 

obligations in question or furnished security for such performance satisfactory to the city. 

The city shall be entitled to apply any money withheld or any other money due to the 

Contractor under this Contract to reimburse itself for any and all costs, expenses, losses, 

damages, liabilities, suits, judgments, awards, attorneys' fees and administrative expenses 

incurred, suffered, or sustained by the city and chargeable to Contractor under this 

Contract. 
 

7.11.3. Waiver under C.R.S. § 38-26-107. Execution of the Contract Documents by the Contractor 

shall constitute waiver by the Contractor to claim any right of payment of interest upon any 

such retained funds, or to claim any right of payment of interest upon funds withheld under 

the provisions of C.R.S. § 38-26-107.  

 

SECTION 8 

DISPUTES AND REMEDIES 

 

8.1.  DISPUTE RESOLUTION PROCEDURE. 

 

8.1.1. Notice of Disputes and Objections. If the Contractor disputes or objects to any requirement, 

direction, instruction, interpretation, determination, or decision of the city, the Contractor 

may notify the city in writing of the issue and of the amount of any equitable adjustment 

to the Contract price or Contract time to which the Contractor claims it will be entitled as 

a result thereof; provided, however, that the Contractor shall, nevertheless, proceed without 

delay to perform the Work as required, directed, instructed, interpreted, determined, or 

decided by the city, without regard to such dispute or objection. Unless the Contractor so 

notifies the city within two (2) business days after receipt of such requirement, direction, 

instruction, interpretation, determination, or decision, the Contractor shall be conclusively 



Contract ID 2724 Page 45 of 60 

 

deemed to have waived all such disputes or objections and all claims based thereon. 

 

8.1.2. Negotiation of Disputes and Objections. To avoid and settle without litigation any such 

dispute or objection, the city and the Contractor agree to engage in good faith negotiations. 

Within 10 (ten) business days after the city’s receipt of the Contractor's written notice of 

dispute or objection, a conference between the city and the Contractor shall be held to 

resolve the dispute. Within 10 (ten) business days after the end of the conference, the city 

shall render its final decision in writing to the Contractor. If the Contractor objects to the 

city’s final decision, then it shall, within 10 (ten) business days give the city notice thereof 

and, in such notice, shall state its final demand for settlement of the dispute. Unless the 

Contractor so notifies the city, the Contractor shall be conclusively deemed to have agreed 

to and accepted the city’s final decision and to have waived all claims based on such final 

decision. 

 

8.2.DISPUTED CLAIMS FOR EXTRA WORK: In case the Contractor deems extra 

compensation is due for Work or material not covered in the Contract Documents, or not 

ordered by the Project Manager as Extra Work, the Contractor shall notify the Project Manager 

in writing of its intention to make claim for such extra compensation before beginning  Work 

on which the Contractor bases the claim, and shall afford the Project Manager every facility 

for keeping actual cost of the Work. Failure on the part of the Contractor to give such 

notification or to afford the Project Manager proper facilities for keeping strict account of 

actual cost shall constitute a waiver of the claim for such extra compensation. The filing of 

such notice by the Contractor and the keeping of costs by the Project Manager shall not in any 

way be construed to prove the validity of the claim. When the Work has been completed, the 

Contractor shall, within 10 (ten) days, file its claim for extra compensation with the Project 

Manager, who will review for consideration. 

 

8.3.CONTRACTOR'S REMEDIES. If the city fails or refuses to satisfy a final demand made by 

the Contractor pursuant to Section 8.2 above, or to otherwise resolve the dispute which is the 

subject of such demand to the satisfaction of the Contractor, within 10 (ten) days following 

receipt of such demand, the Contractor shall be entitled to pursue such remedies, not 

inconsistent with the provisions of this Contract, as it may have in law or equity. 

 

8.4.CITY’S REMEDIES. If it should appear at any time prior to final payment that an Event of 

Default, and has failed to cure any such Event of Default, as defined within Section 4.10 of the 

General Conditions, the city shall have the right, at its election and without prejudice to any 

other remedies provided by law or equity, to pursue any one or more of the following remedies: 

 

i. The city may require the Contractor, within such reasonable time as may 

be fixed by the city, to complete or correct all or any part of the Work that 

is defective, damaged, flawed, unsuitable, nonconforming, or incomplete; 

to remove from the Work site any such work; to accelerate all or any part 

of the Work; and to take any or all other action necessary to bring the 

Contractor and the Work into strict compliance with this Contract. 

ii. The city may perform or have performed all work necessary for the 

accomplishment of the results stated in (i) above and withhold or recover 
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from the Contractor all the cost and expense, including attorneys' fees and 

administrative costs, incurred by the city in connection therewith. 

iii. The city may accept the defective, damaged, flawed, unsuitable, 

nonconforming, incomplete, or dilatory Work or part thereof and make an 

equitable reduction in the Contract price. 

iv. The city may terminate this Contract without liability for further payment 

of amounts due or to become due under this Contract, pursuant to Section 

4.10 of the General Conditions. 

i. Upon any termination of this Contract or of the Contractor's rights 

under this Contract in accordance with Sections 4.10 or 4.11 of the 

General Conditions, and at the city’s option exercised in writing, any 

or all subcontracts and supplier contracts of the Contractor shall be 

deemed to be assigned to the city without any further action being 

required, but the city shall not thereby assume any obligation for 

payments due under such subcontracts and supplier contracts for any 

Work provided or performed prior to such assignment. 

v. The city may withhold from any progress or final payment, whether or 

not previously approved, or may recover from the Contractor any and all 

costs including attorneys' fees and administrative expenses, incurred by 

the city as the result of any Event of Default or as a result of actions taken 

by the city in response to any Event of Default. 

vi. The city may recover any damages suffered by the city. 

 

8.5.CITY’S SPECIAL REMEDY FOR DELAY. If the Work is not completed by the Contractor 

in full compliance with and as required by or pursuant to this Contract, within the time as such 

time may be extended by Change Order, then the city may invoke its remedies under Section 

8.4 of the General Conditions or may, in the exercise of its sole and absolute discretion, permit 

the Contractor to complete the Work but charge to the Contractor and deduct from any progress 

or final payments, whether or not previously approved, administrative expenses and costs for 

each day completion of the Work is delayed beyond the completion date, computed as  set 

forth in Section 4.8 of the General Conditions, as well as any additional damages caused by 

such delay. 

 

8.6.ATTORNEY FEES: In the event there is any dispute between the Contractor or the Surety 

and the city, its officers, agents or employees, and the city, its officers, agents or employees 

prevail, the city, its officers, agents or employees shall be granted all of its costs, including but 

not limited to attorney's fees, court costs and expert witness fees. 

 

SECTION 9 

OTHER PROVISIONS 

 

9.1.Wherever a number of days is specified in this Contract it shall mean calendar days unless 

otherwise specified. 

 

9.2.When a delay on any aspect of the Work occurs, the Contractor, to the maximum extent 

possible, shall utilize its resources elsewhere in the Work. If the Contractor, after complying 
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the maximum extent possible by the reassignment of its labor force, equipment and materials, 

alleges to have suffered damages due to delay, and the delay is caused in whole or in part by 

acts or omissions within the control of the city or persons acting on its behalf, then such a claim 

shall be treated as a Change Order request and shall be processed in accordance with the 

Change Order, audit and inspection requirements specified in the General Provisions or it shall 

be deemed forever waived. Nothing herein contained shall be interpreted so as to allow the 

Contractor to recover delay damages from the city for delays caused by acts of God, the acts 

or omissions of the Contractor, its subcontractors, employees or agents, or persons over which 

the city has no control. 

 

9.3.Work performed by the Contractor under this Contract shall conform to reasonable and normal 

professional standards and the Contractor shall conduct itself at all times in a manner consistent 

with industry standards. 

 

9.4.No reports, graphics or other material produced specifically for the city under this Contract 

shall be the subject of an application for copyright or trademark by or on behalf of the Contrac-

tor. 

 

9.5.No assignment of any claim or proceeds under this Contract shall be binding upon the city 

unless it shall be first notified thereof in writing. 
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DEFINITIONS 

 

Whenever the following terms or pronouns are used in the Specifications and Contract Documents, 

the intent and meaning shall be as follows: 

 

AWWA: American Water Works Association. 

 

CHANGE ORDER: A written modification of the Contract, issued after award to the Contractor, 

authorizing an addition, deletion, or revision to the Work within the general scope of the Contract 

or authorizing an adjustment in the Contract price or time mutually agreed upon between the city 

and the Contractor. 

 

CDOT: Colorado Department of Transportation. 

CONTRACT OR CONTRACT DOCUMENTS: The written agreement executed between the 

city and the Contractor covering the performance of the Work and the furnishing of labor and 

materials, by which the Contractor is bound to perform the Work and furnish the labor and 

materials and by which the city is obligated to compensate at a mutually established and accepted 

rate or price.  

 

CONTRACTOR: The individual, partnership, firm, or corporation executing the Contract, acting 

directly or through lawful agents or employees, primarily liable for the acceptable performance of 

the Work for which contracted, and for the payment of all legal debts pertaining to the Work. 

 

DRAWINGS: The Plans, profiles, typical cross-sections, general cross-sections, elevations, 

schedules, and details which show locations, character, dimensions, and details of the Work. 

 

DISTRICT: A legally constituted group of individuals who have joined together in order to 

facilitate construction of utility systems within the limits of their property. The district shall be 

represented by its authorized Board of Directors. 

 

PROJECT MANAGER: The duly authorized representative of the city, acting directly or through 

an assistant or representative. 

 

EQUIPMENT: All machinery, together with the necessary supplies for upkeep and maintenance, 

and all tools and apparatus necessary for the proper construction and acceptable completion of the 

Work. 

 

EXTRA WORK: Work not provided for in the Contract as awarded but found to be essential to 

the satisfactory completion of the Contract, within its intended scope. 

 

FIELD ORDER: A written order effecting minor change in the Work not involving an adjustment 

in the Contract price or an extension of the Contract time, issued by the Project Manager to the 

Contractor during construction. 

 

FINAL ACCEPTANCE: An acknowledgment made by the city that all Work has been 

completed.  
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FORCE ACCOUNT: A method of payment, other than lump sum or unit price, for Work ordered 

by a Change Order. 

 

INSPECTOR: An authorized representative of the city assigned to make all necessary inspection 

of the Work performed or being performed, or of the materials furnished or being furnished by the 

Contractor. 

 

LABORATORY: The official testing laboratories of the city  or such other laboratories as may 

be designated by the Project Manager. 

 

NOTICE TO PROCEED: A written notice to the Contractor of the date on which it is to begin 

Work. 

 

PAYMENT BOND: The approved form of security furnished by the Contractor and its Surety as 

a guarantee that the Contractor will pay in full all bills and accounts for materials and labor used 

in the construction of the Work, as provided by law. 

 

PERFORMANCE BOND: The approved form of security furnished by the Contractor and its 

Surety as a guarantee of good faith and ability of the Contractor to execute the Work in accordance 

with the terms of the Plans, Specifications, and Contract. In lieu of a separate Performance Bond, 

a combination Performance, Labor and Material Payment Bond may be supplied by the Contractor. 

 

PERFORMANCE, LABOR AND MATERIAL PAYMENT BOND: Security furnished by the 

Contractor and its Surety as a guarantee that the Contractor will pay in full all bills and accounts 

for materials and labor used in the Work and that it will execute the Work in accordance with the 

Contract. 

 

PLANS: The official Plans, working drawings, or supplemental drawings or exact reproductions 

thereof, approved by the Project Manager which show the locations, character, dimensions, and 

details of the Work to be done and which are to be considered as part of the Contract, 

supplementary to the Specifications. 

 

PROGRESS SCHEDULE: A construction schedule prepared by the Contractor in a bar-chart, 

critical path or other format acceptable to the Project Manager which includes the start and 

completion dates of all salient features of the Work.  

 

SHOP DRAWINGS: All drawings, diagrams, illustrations, brochures, schedules and other data 

which are prepared by the Contractor, a subcontractor, manufacturer, supplier, or distributor, 

which illustrate how specific portions of the Work shall be fabricated or installed. 

 

SPECIAL PROVISIONS: The specific clauses setting forth conditions or requirements particular 

to the Work, covering work or materials involved in the bid and estimate, which are not thoroughly 

or satisfactorily stipulated in the General Provisions or Specifications.  
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SPECIFICATIONS: The directions, provisions, and requirements contained herein, 

supplemented by Special Provisions, pertaining to the method and manner of performing the Work, 

or to the quantities or the qualities of materials to be furnished under the Contract. Also includes 

Technical Specifications, part of the Contract Documents consisting of technical written 

descriptions for materials, equipment, construction systems, standards and workmanship.  

 

STRUCTURES: Bridges, culverts, sewers, catch basins, retaining walls, manholes, headwalls, 

buildings, valve vaults and other features which may be encountered in the Work and not otherwise 

classified herein. 

 

SUBCONTRACTOR: An individual, firm or corporation having a direct contract with the 

Contractor or the Contractor’s subcontractor(s) for the performance of a part of the Work. 

 

SUBSTANTIAL COMPLETION: The Work (or a specified part thereof) has progressed to the 

point where, in the opinion of the Project Manager, it is sufficiently complete in accordance with 

the Contract, so that the Work (or a specified part thereof) can be utilized for the purposes for 

which it is intended. For the purposes of final acceptance of the Work, Substantial Completion 

shall include cleanup of the Work site and all work areas. 

 

SUPPLIER: Any person or organization who supplies materials or equipment for the Work, 

including that fabricated to a special design. 

 

SURETY: The corporate body or individuals who are bound by the Performance Bond; Payment 

Bond; or Performance, Labor and Material Payment Bond, with and for the Contractor who is 

responsible for the entire and satisfactory fulfillment of the Contract and for the payment of all 

debts incurred in fulfilling the Contract. 

 

UNIT PRICE WORK: Work to be paid for on the basis of unit prices. 
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Exhibit D 

Construction Contract Forms 
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NOTICE TO PROCEED 
[Project Name and Number] 

 

Date: ______________________ 

 

 

TO: [Type Contractor Name] 

 [Type Contractor Address] 

  

 

 

You are hereby authorized to proceed on this date, [Date] with the work covered in the 

contract documents titled [Project Name and Number]. Work must commence within [Number 

of Days in which construction must commence] days of acceptance of this Notice to Proceed. 
 

 

OWNER, CITY OF LITTLETON 

 

 

By:____________________________________ TITLE: _______________________________   

 

 

CONTRACTOR ACCEPTANCE OF NOTICE TO PROCEED 

By: _________________________________  

this ___________ day of ________________, 20___. 

Title:________________________________ 
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CONTRACTOR’S RECEIPT FOR FINAL PAYMENT 

 
[Project Name and Number] 

 

Date: ______________________ 

 

 

TO: [Type Contractor Name] 

 [Type Contractor Address] 

 

The undersigned has accepted the City of Littleton’s Check No. _________ dated 

____________________,  20 ____ in the amount of ___________________________________ 

Dollars ($___________________), as final payment of all sums due for work done under the 

Contract Documents titled [Project Name and Number], as amended, and as complete 

performance by the Contractor of all obligations to be performed by it pursuant thereto. The 

Contractor acknowledges and agree that no future claims for additional payments shall be made. 
 

 

CONTRACTOR 

 

 

 

By:______________________________________ TITLE: ______________________________   
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FINAL ACCEPTANCE AND WARRANTY INITIATION 

 
[ Project Name and Number] 

 
Date: ______________________ 

 

 

TO: [Type Contractor Name] 

 [Type Contractor Address] 

 

 

 

You are hereby notified that on the ___ day _____________, 20___, the City of Littleton has 

accepted the construction work completed by _____________________________,                                 

for the construction work covered under the contracts documents titled [Project Name and 

Number]. 

 

You are also notified that the warranty terms and conditions as set forth in the contract documents 

are initiated as of the date of this acceptance. 

 

Final payment receipt form is attached within the contract documents for your convenience.  

Should this form not be returned within ten (10) calendar days, properly signed and approved, it 

will be assumed that lack of such performance constitutes informal giving of a receipt and 

satisfaction by the contractor for final settlement of all amounts due. 

 

CITY OF LITTLETON 

 

 

By:______________________________________ TITLE: ______________________________   
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NOTICE OF END OF BASIC WARRANTY PERIOD 

 
[Project Name and Number] 

 
Date: ______________________ 

 

 

TO: ________________________________________ 

 

 ________________________________________ 

 

 ________________________________________ 

 

 

  

You are hereby notified that on the ____ day of                                     , 20____, the City of Littleton 

has ended the basic warranty period for the construction work completed by 

____________________________________________ for the construction work covered under 

the contract documents titled [Project Name and Number]. The basic warranty two (2) years 

from the date of Final Acceptance and warranty initiation. 

 

You are also notified that the contract provisions concerning additional warranties on remedied 

work; patented devices, materials, and processes which may have been used in this construction; 

or other expressed warranties are not relinquished by the owner as a result of the issuance of this 

notice. 

 

CITY OF LITTLETON 

 

 

 

By: ______________________________________  

Title: ___________________________________         
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Exhibit E 

Drawings and Specifications 
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Exhibit F 

Special Conditions 

 
 

 


